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HISTORY OF THE PROCEEDING



On November 30, 2012, 1305 Walnut St. Corp. d/b/a Holiday Inn Express (the “Hotel” or the “Complainant”) filed a complaint with the Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”), alleging that there are incorrect charges on the bill and that it is not responsible for paying $203,209.74 for “unauthorized use” of gas service.  The Complainant further alleged that after Herman Goldner Co, Inc., connected the gas line to the water heaters in 1999, the Respondent inspected and approved the work.  The Complainant alleged that if there was “unauthorized use” of gas service, the Respondent erred when it did not find the bypass in 1999 and when it did not discover the unmetered gas until 2008.  The Complainant requested that the Respondent remove the $203,209.74 charge from its bill.  



On December 24, 2012, the Respondent filed an answer.  The Respondent denied that there are incorrect charges on the bill.  The Respondent admitted that Herman Goldner Co, Inc., connected the gas line to the water heaters in 1999 and that the Respondent inspected and approved the connection for fitness of operation.  The Respondent averred that the Complainant configured the piping work for the gas line to prevent the Respondent from charging the Complainant for gas service.  The Respondent stated that its calculation of the bill for the Complainant’s unmetered gas usage is correct.  


By hearing notice dated February 1, 2013, an initial hearing was scheduled for Thursday, March 21, 2013, at 2:00 p.m. and the matter was assigned to the undersigned.



On February 14, 2013, Joshua L. Grimes, Esquire, the Complainant’s counsel, submitted a Motion for Continuance requesting that the March 21, 2013, hearing be rescheduled because he had a prior commitment.  



The Respondent’s counsel, Laureto A. Farinas, Esquire, did not object to the continuance.



By Order dated February 20, 2013, the Motion for Continuance was granted. 



By hearing cancellation/reschedule notice dated March 7, 2013, the initial hearing was rescheduled for Wednesday, May 22, 2013, at 10:00 a.m. 



The Complainant propounded informal discovery requests on March 20, 2013.



On April 5, 2013, the Complainant served the Complainant’s First Interrogatories Directed to Respondent Philadelphia Gas Works and the Complainant’s First Request for Production of Documents and Things to Respondent and Interrogatories.  



The presiding officer sent Prehearing Order #2 to the parties on April 12, 2013.



On April 25, 2013, the Respondent served discovery responses.  The Complainant averred that the responses were materially deficient because the requested information was not provided.  



On April 26, 2013, the Complainant sent the Respondent an e-mail listing the deficiencies in the responses and requesting that the deficiencies be corrected as soon as possible.
  


On the afternoon of May 8, 2013, the undersigned received a faxed copy of the Complainant’s Motion to Compel Discovery and for Sanctions.  


The Complainant requested sanctions pursuant to 52 Pa.Code § 5.371.  That section authorizes the presiding officer to order sanctions if a party fails to file sufficient answers or if a party fails to respond to discovery requests (Motion at ¶ 10).  



On May 13, 2013, the Respondent filed the Answer of Philadelphia Gas Works to Complainant’s Motion to Compel Discovery and for Sanctions.



The Respondent stated that it responded to each interrogatory and request for production of documents.  The responses consisted of about 114 pages of account information, PGW records and photographs.  The Respondent argued that it provided all of the information in its possession that relates to the discovery requests.  The Respondent averred that Emil Oetinger, the person who performed the search, said that he has provided all known records of PGW’s visits to the Complainant’s service address.  The Respondent denied that the responses were deficient. 



On the afternoon of May 14, 2013, the undersigned received a faxed copy of the Complainant’s Motion for Continuance of Hearing and for Expedited Consideration.



On May 15, 2013, the Respondent filed the Answer of Philadelphia Gas Works to Complainant’s Request for Continuance of Hearing.



On May 15, 2013, the undersigned issued Prehearing Order #3 Denying in Part and Granting in Part the Motion to Compel Discovery and for Sanctions.  The undersigned denied the Complainant’s requests for an order: 1) compelling the Respondent to answer the discovery requests within five (5) days from the date of the Order; 2) prohibiting the Respondent from introducing into the record the testimony of the persons identified in response to Interrogatory #1 of Complainant’s First Interrogatories or documents relating to such persons; and 3) allowing the Complainant to request a further continuance if required to complete discovery.  The Motion was granted in part because the Respondent was precluded from submitting evidence into the record that was responsive to the discovery requests if that evidence had not been provided to the Complainant prior to the hearing.  The Complainant’s Motion for Continuance of Hearing and for Expedited Consideration was denied.



An initial hearing in this matter was held on May 22, 2013, in the Philadelphia Regional Office before Administrative Law Judge Cynthia Williams Fordham.  Joshua L. Grimes, Esquire, represented the Complainant, 1305 Walnut St. Corp. d/b/a Holiday Inn Express.  The Complainant presented the testimony of the following witnesses: Richard Sheibley, the general manager for the Complainant from 1976 until 2000 and a hospitality consultant for the Complainant from 2000 to the present; JoAnn Bongart, the general manager for the Complainant from 2000 to the present; Gary Derr, the owner of Diversified Refrigeration Company, the company that currently services the Complainant’s boilers; and William McNamara, the managing partner of Haverford Hotel Partners, LP, and the president of 1305 Walnut Street Corporation.  Laureto A. Farinas, Esquire, represented the Respondent, the Philadelphia Gas Works.  The Respondent presented the testimony of the following witnesses: Anne Marie Cromley, a senior customer review officer for the Respondent; Ralph Theodore Savage, the director of the Respondent’s commercial resource center; Emil F. Oetinger, the manager of the field services department for the Respondent; and Bryan Dallas, a technical support engineer for the Respondent. 


The Complainant’s witnesses sponsored the following six exhibits:
Complainant’s Exhibit 1 - Herman Goldman Company Proposal and Purchase Order;
Complainant’s Exhibit 2 - Two PGW Fuel Line Inspection forms for the Hotel dated November 1, 1999; 
Complainant’s Exhibit 3 - Photograph of the Hotel’s fuel line and meter (also PGW Ex. 4 at 1); 
Complainant’s Exhibit 4 - Statement of Hotel’s PGW account from July 1999 through April 2013 (also PGW Ex. 2);
Complainant’s Exhibit 5 - Hotel’s Original bedding document (also PGW Ex. 8 at 5);
Complainant’s Exhibit 6 - Document entitled Holiday Inn Express Philadelphia Gas Works Excess Billing 


The Respondent’s witnesses sponsored the following eleven exhibits: 
PGW Exhibit 1 - Interoffice Memo from Thomas E. Seklecki, PGW Supervisor, dated April 25, 2008, to several PGW employees regarding “unmetered gas” at the Hotel.
PGW Exhibit 2 - Specific Service Statement of Account for the Hotel for the period from July 1999 to April 2013; 
PGW Exhibit 3 - Contacts for Premises, 1310 Sansom Street, B; Philadelphia, PA 
;
PGW Exhibit 4 - Photographs of the Hotel’s fuel line and meter, and the Aerco gas fired water heating system (boilers); 
PGW Exhibit 5 - PGW’s April 2008 Bill Calculation for the Hotel’s “unmetered usage” based on degree-days;
PGW Exhibit 6 - Hotel’s PGW bill dated April 30, 2008 for $203,209.74;
PGW Exhibit 7 - Vinokur-Pace Engineering Services, Inc. correspondence, dated June 18, 2012, to Mr. McNamara regarding domestic hot water utility costs;
PGW Exhibit 8 - PGW Holiday Inn bypass billing, Holiday Inn Express Midtown PA annual cash flow document based on occupancy, Hotel document explaining original bedding versus new bedding;
PGW Exhibit 9 - Premise Billing History from May 2008 through December 2010;
PGW Exhibit 10 - Meter and Piping Section-Quick checklist; and 
PGW Exhibit 11 - Field Information.


By  ADDIN BA \xc <@reg> \xl 8 \s AUKCBE000005 \l "Order #6" Order #4, dated June 18, 2013, the parties were directed to file main briefs by July 10, 2013, and to file reply briefs by July 22, 2013. 


The Complainant and Respondent, through their respective counsel, filed main briefs on July 10, 2013, and reply briefs on July 22, 2013.  The record consists of the 274 page transcript, 17 exhibits and the main and reply briefs of both parties.  The record closed on July 23, 2013.
FINDINGS OF FACT



1.
The Complainant is 1305 Walnut St. Corp. d/b/a Holiday Inn Express.  The Hotel is a Holiday Inn Express located at 1305-11 Walnut Street, Philadelphia, Pennsylvania. 



2.
The Respondent is the Philadelphia Gas Works. 


3.
The Complainant has been a customer of the Respondent for many years 

(Tr. 14; C. Ex. 4; PGW Ex. 2).


4.
William McNamara is the managing partner of Haverford Hotel and President of 1305 Walnut Street Corp (Holiday Inn Express).  He is a majority shareholder and oversees the operations of the hotel (Tr. 73, 74). 


5.
Richard Sheibley was the general manager at the Hotel from 1976 to 2000 (Tr. 12, 13).



6.
As general manager, Mr. Sheibley was responsible for every facet of the operation including the installation of the gas hot water boilers (Tr. 13).



7.
In the summer of 1999, the Complainant contracted with Herman Goldner Co., a mechanical contracting firm, to install two (2) Aerco hot water boilers (Tr. 15, 16; C. Ex. 1). 



8.
The Hotel decided to install boilers because the steam hot water system was outdated and needed constant repair (Tr. 13, 14).



9.
Prior to the installation of the boilers, the Complainant used gas for cooking and drying laundry (Tr. 14). 



10.
Mr. Sheibley and Mr. McNamara selected the Herman Goldner Company to install the boilers because of the company’s expertise, excellent reputation and capacity to handle downtown installations (Tr. 14, 75, 76). 


11.
The Herman Goldner Company installed the new boilers in the fall of 1999 in accordance with its proposal and contract.  According to the contract, the Herman Goldner Company was required to, among other things, “provide and install two (2) Aerco Domestic Hot water boilers in mechanical room” and “provide and install all gas piping connections from new gas burners to existing gas service located in mechanical room”.  The contract was fulfilled in the fall of 1999.  Mr. Sheibley signed the papers after the work was performed (Tr. 15, 16; C. Ex. 1).  


12.
Mr. McNamara is also familiar with the installation of the boilers in 1999 
(Tr. 76, 77). 



13.
On November 1, 1999, a PGW technician inspected the boilers and the fuel lines in the Complainant’s mechanical or pump room.  The inspection was conducted according to PGW’s regulations and PGW’s “Meter and Piping inspection section” checklist (Tr. 17, 22, 229-231; C. Ex. 2; PGW Ex. 10).



14.
The PGW “Meter and Piping inspection section” checklist included a requirement that the PGW technician inspect the entire fuel line (Tr. 238, 239; PGW Ex. 10).



15.
On November 1, 1999, since the fuel lines passed the inspection, PGW connected the fuel lines so that the boilers could be used.  PGW’s technician affixed the inspection documents to two of the fuel lines leading to the boilers (Tr. 17-19, 229, 230, 239; C. Ex. 2). 


16.
On November 1, 1999, the Hotel had a parallel meter set with a locked “bypass” configuration.  The first meter was between valves 1 and 2 and the second meter was between valves 3 and 4 (Tr. 199, 198, 227; C. Ex. 3; PGW Ex. 4).



17.
A gas industry standard permits some large industrial and commercial utility customers to have dual meters and a locked “bypass” configuration (Tr. 227-230).



18.
The Hotel began using the new boilers after the November 1, 1999 inspection (Tr. 21; PGW Ex. 2).


19.
After the Hotel started using the boilers, the Hotel’s gas bills increased significantly (Tr. 20, 21, 81; C. Ex.4, PGW Ex. 2). 


20.
On November 12, 1999, PGW visited the Complainant’s property and removed meter # 1312998 which was located between valves 3 and 4 (Tr. 176, 221, 239, 240, 251, 252; C. Ex. 3; PGW Ex. 3 at 10, 11; PGW Ex. 4).


21.
PGW completed a field visit at the Hotel on May 12, 2000.  It was noted that the new meter for the entire premise was a rotary meter # 1734821 with a set index of 77208 and an ERT # 00002007738.  PGW tested the firing, the connections, the gas flow and the fuel line (Tr. 193-199; PGW Ex. 3 at 10, 11). 


22.
On May 15, 2000, PGW determined that the index for meter #1312998 was 97272 when it was removed (PGW Ex. 3 at 11).



23.
On October 1, 2000, Mr. Sheibley left the general manager position at the Hotel.  Subsequently, Mr. Sheibley has been at the Hotel on a weekly basis as a hospitality consultant (Tr. 13, 22).


24.
On October 1, 2000, JoAnn Bongart became the Hotel’s general manager 
(Tr. 25-27).  


25.
Given that Ms. Bongart had been the sales manager at the hotel since November 1, 1988, she was aware that the hot water boilers were installed in 1999 (Tr. 26-28). 



26.
The Hotel’s boiler room is locked and entry is restricted to the Hotel management, security and maintenance personnel (Tr. 28, 29, 77).



27.
The Herman Goldner Company performed the maintenance for the boilers from 1999 until Diversified Refrigeration Company was hired in 2004 (Tr. 78).


28.
Gary Derr is the owner of Diversified Refrigeration Company.  He has thirty-eight (38) years of experience with heating and refrigeration (Tr. 43).



29.
Diversified Refrigeration Company has serviced the gas-fired boilers at the Hotel since 2004.  The service includes performing inspections, changing igniters and flame rods, calibrating the heaters twice a year and replacing the shells on the water heaters (Tr. 44).  



30.
On July 24, 2007, a PGW technician visited the Complainant’s boiler room and changed the oil on the gas meter (Tr. 194-195; PGW Ex. 3 at 4, 5, 9).


31.
In the fall of 2006 and the first quarter of 2007, in accordance with a new linen policy, the Hotel began to increase the linen counts.  The Hotel switched from spreads to duvets and duvet covers.  The number of pillows and pillow cases increased from two to four in each room and a bed skirt was added to each room (Tr. 82, 87, 88; C. Ex. 5; PGW Ex. 8 at 5).



32.
Under the old policy, the bedspreads and blankets were washed as needed or on a monthly basis.  According to the new policy, all pieces of linen are washed after each guest checks out (Tr. 88; C. Ex. 5, 6).



33.
The Hotel’s gas bill doubled after the new linen policy was implemented
(Tr. 82, 88, 91, 92; C. Ex. 4; PGW Ex. 2; PGW Ex. 8). 



34.
The occupancy rates for the Hotel were 83.18% in 2005, 82.55% in 2006 and 80.33% in 2007 (Tr. 96; PGW Ex. 8 at 4). 



35.
Since the occupancy rates decreased between 2005 and 2007, occupancy was not a factor in increasing the Hotel’s gas usage (Tr. 91, 92, 96; C. Ex. 4; PGW Ex. 2. PGW Ex. 8 at 4).


36.
Between the November 1, 1999 PGW inspection and April 24, 2008, Mr. McNamara did not authorize the Hotel, the Herman Goldner Company or Diversified Refrigeration Company to change the gas pipes at the Hotel nor was he aware that the gas pipes were changed (Tr. 78). 



37.
Between 2004 and 2008, Diversified Refrigeration Company did not reconfigure the gas pipes (Tr. 45).


38.
Between November 1, 1999, and April 23, 2008, PGW did not notify Mr. Sheibley, Ms. Bongart or Mr. McNamara that an unmetered gas problem existed (Tr. 31, 32, 78, 79). 



39.
On April 24, 2008, PGW workers were working on pipes outside the Hotel on Sansom Street (Tr. 35).


40.
On April 24, 2008, a PGW technician visited the Hotel’s boiler room and reported that an opened (rather than locked) PGW installed bypass was supplying unmetered gas to the Hotel’s two hot water boilers (Tr. 112; PGW Ex. 1; PGW Ex. 3 at 9).  


41.
On April 24, 2008, all of the Hotel’s other gas appliances were being metered through meter #1734821 (PGW Ex. 3 at 8).



42.
On April 24, 2008, a PGW technician told Ms. Bongart that the charge for unmetered gas would be $203,327.78 (Tr. 40; PGW Ex. 3 at 8). 


43.
By interoffice memorandum dated April 25, 2008, Thomas E. Seklecki, PGW’s “RPU Supervisor”, notified John Dunn and other PGW employees that he and Field Service Division (“FSD”) Supervisor George Trock and FSD technician Vincent McAndress conducted an investigation at the Hotel on April 4, 2008.  He stated the following:  “Our investigation discovered that a contractor had piped into PGW’s company installed bypass which is supplying unmetered gas to two Aerco water boilers both 1,000,000 B.T.U.’s each.  The boilers are supplying all the hot water to this 20 story – 168 room Holiday Inn hotel.  All other gas appliances are being metered through a 5M rotary meter # 1734821.  Gas service was left on and began being metered as of 1600 hours on April 24, 2008 (Tr. 121; PGW Ex. 1; PGW Ex. 3 at 3). 



44.
In April 2008, John Dunn was the director of the Respondent’s commercial resource center.  After Mr. Dunn’s retirement, Ralph Theodore Savage became the director of the Respondent’s commercial resource center in September 2009 (Tr. 140, 153). 


45.
The director of the Respondent’s commercial resource center is responsible for dealing with commercial account issues including customer service, billing and collection (Tr. 152).


46.
Emil F. Oetinger is the manager of the field services department for the Respondent.  He is responsible for the field technicians, including the meter reading department, revenue protection, dispatching operation, and the meter shop.  He participates in investigations of unauthorized usage of gas (Tr. 218). 



47.
On April 30, 2008, PGW billed the Complainant for the bypass for the period from January 1, 2000 to April 24, 2008 (3036 days) for 146,770 ccfs.  The total bill, in the amount of $203,209.74, was based on degree days (Tr. 163; PGW Ex. 5 at 1, PGW Ex. 3 at 3; PGW Ex. 6).



48.
On April 30, 2008, PGW removed the $203,209.74 charge due to negotiations between the parties (PGW Ex. 3 at 3).


49.
The gas-fired Aerco domestic hot water heaters only serve the bathrooms in the guest rooms, “public toilet rooms” and laundry washing machines (Tr. 13; PGW Ex. 7). 


50.
The hotel has electric heat (Tr. 90).  


51.
The bill based on a degree-day analysis was incorrect because the Hotel did not have gas heat (Tr. 90, 164, 258). 



52.
Michael Firaq, a member of the Respondent’s engineering group, Bryan Dallas, a technical support engineer for the Respondent, and Mr. Dallas’ supervisor recalculated the bill for unmetered gas based on usage.  The total bill for 224,440 ccfs was $314,035.51 (Tr. 259-263; PGW Ex. 8). 



53.
PGW did not send the Hotel a bill for $314,035.51 (Tr. 171).



54.
PGW did not consider the Hotel’s increased gas usage in 2007 due to the new linen policy when it recalculated the bill.  PGW received the documents concerning occupancy and the linen policy after the analysis was completed (Tr. 172, 263, 264; C. Ex. 5; PGW Ex. 8). 



55.
The recalculated bill was inaccurate because it billed the Hotel from January 2000 to April 2008 and it did not consider that the usage prior to the fall of 2006 would have been less due to the linen policy at that time (Tr. 90-92, 165, 166, 171, 263, 264 ; C. Ex. 5; PGW Ex. 8).


56.
After the negotiations reached an impasse, PGW sent the Hotel a bill for $203,209.74 on November 6, 2012 (C. Ex. 4; PGW Ex. 2; PGW Ex. 3 at 1)



57.
The Hotel has paid all gas bills except the disputed bill (Tr. 31; C. Ex. 4; PGW Ex. 2). 

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied its burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied its burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub .Util. Comm’n, 489 Pa.109, 413 A.2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984). 


In this case, the Complainant is challenging a $203,209.74 bill issued by the Respondent on November 6, 2012, for “unauthorized use” of gas service.  Complainant’s Main Brief (“Complainant’s M.B.”) at 1.  It should be noted that the Respondent originally issued the bill in April 2008.  However, in response to the Complainant’s challenge, the charge was removed from the Complainant’s bill while the parties discussed the matter.  After the parties reached an impasse, the charge was reinstated and the Complainant filed a complaint with the Commission.  Complainant’s M.B. at 1, 23.


In April 2008, a PGW technician discovered that the gas supplied to the boilers was unmetered.  He advised PGW managers and they came to the property to assess the situation.  Consequently, PGW stated that the Complainant or its agent configured the pipes to allow unmetered gas to flow to the boilers.  Therefore, PGW billed the Complainant $203,209.74 for service from January 2000 through April 2008 for unmetered gas.  Respondent’s Main Brief (“Respondent’s M.B.”) at 1, 2.  The Complainant denied “stealing gas” and objected to the bill and the way the bill was calculated.  The Complainant contended that since the Respondent did not discover the unmetered gas, if any, during its visits to the service address, the Complainant should not be required to make any payments for unmetered gas.  Complainant’s M.B. at 1, 16-20, 23; Complainant’s Reply Brief (“Complainant’s R.B.”) at 7, 12.
A. No theft of gas


It is undisputed that the Herman Goldner Company installed the hot water heaters in the Hotel in the fall of 1999.  On November 1, 1999, PGW technicians came to the Hotel and inspected and approved the piping configuration for the boilers. 


It is also undisputed that there were two meters at the property when the Herman Goldner Company installed the boilers/heaters.  One meter was between valves 1 and 2 and a second meter was between valves 3 and 4.  On November 12, 1999, the Respondent’s technicians came to the Hotel and removed the meter between valves 3 and 4.  Both parties agree that the gas flow between valves 3 and 4 would have been cut off while the meter was being changed.



After the Respondent’s technicians removed the second meter on November 12, 1999, the Respondent’s technicians were at the property at least twice before the April 24, 2008 visit.  A field visit was conducted on May 12, 2000, and the remaining gas meter underwent an oil change on July 24, 2007 (Tr. 193, PGW Ex. 3 at 5; PGW Ex. 11).


Mr. McNamara, Mr. Sheibley and Ms. Bongart testified that they did not authorize anyone to and they were not aware that anyone reconfigured the gas pipes in the Hotel between November 1999 and April 2008 (Tr. 18, 21, 29-32, 69, 78, 79; Complainant’s R.B. at 2).  Mr. McNamara testified that he did not think that the Herman Goldner Company would change the pipes to allow unmetered gas to flow (Tr. 94).

Mr. Derr testified that he did not change the configuration between 2004, when he started servicing the boilers, and April 2008, when the unmetered gas was discovered.  In addition, he said that the configuration in the photographs presented at the hearing was the same configuration he saw when he first went to the Hotel in 2004 and that it was not changed until April 2008 (Tr. 45, 71, 78; C. Ex. 3; PGW Ex. 4 at 1). 



The Complainant contends that since the Respondent’s technicians came to the Hotel on several occasions, they should have noticed that gas was not metered (Complainant’s M.B. at 18; Complainant’s R.B. at 4).


The Respondent responded that although technicians were at the service address they were not there to inspect for theft of service (Respondent’s M. B. at 2; Respondent’s R.B. at 7).


The Complainant responded by noting that PGW’s witness Emil F. Oetinger testified that PGW’s meter and piping inspection on November 1, 1999, should have included an inspection of the entire fuel line.  Therefore, the inspector would have noticed any unauthorized pipes or theft of gas (Tr. 238-240; Complainant’s M.B. at 4).


The Hotel presented the testimony of four credible witnesses who had personal knowledge of the configuration of the gas pipes and the boilers.  PGW did not present any witnesses who visited the Hotel’s boiler room.  Therefore, they did not have personal knowledge of the configuration.



Neither party submitted a picture of the pipe configuration in November 1999.  It would have been helpful to have pictures of the configuration after the Herman Goldner Company performed the work but before the second meter was removed on November 12, 1999 and pictures after the second meter was removed.  With respect to the pictures of the configuration presented as Complainant’s Exhibit 3 and PGW Exhibit 4, PGW explained that they were taken around April 2008.  Mr. Derr, the Complainant’s witness, testified that the configuration in the pictures was there when he started servicing the boilers in 2004 (Tr. 45).  PGW did not refute Mr. Derr’s testimony.  Based on Mr. Derr’s testimony, any changes would have occurred before 2004.


PGW explained that there is a gas industry standard for some large industrial and commercial utility customers to have dual meters and a locked “bypass” configuration.  (Tr. 227-230).  The utility bypass allows PGW to provide uninterrupted service to the industrial/commercial customer while PGW is working on the meter (Respondent’s M. B. at 2).  PGW stated that the only time the bypass should be unlocked is when PGW is working on the meter (Respondent’s M. B. at 2).  When one of the two meters was removed, PGW stated that it replaced the meter with a lock to seal off the former meter location and to prevent the unmetered flow of gas.  In April 2008, PGW discovered that the lock had been removed and unmetered gas flowed throw the piping connected to two gas fired hot water heaters (Tr. 58-62; C. Ex. 6; PGW Ex. 4; PGW Ex. 11 at 2-6; Respondent’s M. B. at 1).


Mr. Derr provided credible testimony that he did not change the configuration between 2004,
 when he started servicing the boilers, and April 2008, when the unmetered gas was discovered.  Furthermore, he said that neither he nor the Hotel staff could remove a lock that the Respondent attached to its equipment.  



The Complainant noted that PGW did not present a witness with first-hand knowledge of the gas pipes at the Hotel between 1999 and 2008 (Tr. 183-184; Complainant’s R.B. at 3).


The Complainant provided proof that PGW inspected and approved the work that Herman Goldner completed when the boilers were installed.  PGW did not refute that the fuel line inspection papers were affixed to two of the fuel lines as proof of approval.  There are conflicting statements from the witnesses as to whether a bypass actually existed and whether it was a PGW installed bypass or a customer installed bypass (Tr. 174, 181, 238, 243, 253, 254; Complainant’s M.B. at 19, 20).  After considering PGW’s April 2008 memorandum regarding the investigation, the pictures of the configuration and Mr. Savage’s testimony, the undersigned determined that a PGW installed bypass was present at the Hotel.


The evidence in the record demonstrates that PGW removed the meter between valves 3 and 4 after the November 1, 1999 inspection was completed.  Mr. Savage, a PGW witness admitted that a bypass was a normal configuration.  Although PGW stated that the Hotel or its agent removed the lock from valve 3, Mr. Derr denied this and said that only the utility could remove the lock.  


Based on the evidence, the undersigned concludes that neither the Hotel nor its agent reconfigured the pipes to bypass the meter or removed the lock.  Mr. Sheibley, the general manager in 1999, and Mr. McNamara, the Hotel president, testified that the gas usage increased in 1999 after the boilers were installed.  Therefore, the Hotel assumed that the increase was due to the installation of the boilers.  This is a reasonable assumption.  Ms. Bongart, the general manager after 2000, and Mr. McNamara testified that the usage increased in 2007 after the change in the new linen policy became effective.  Furthermore, the Respondent’s account statements verify the Hotel’s position.  The Respondent did not provide evidence to refute this testimony.  Consequently, the Complainant has sustained its burden of proving that it did not steal gas.
B. Unmetered gas

1. Was there unmetered gas?


The Complainant argued that in addition to no theft of gas, there was no unmetered gas (Complainant’s M.B. at 16-19).  In the alternative, the Complainant argued that the Respondent did not confirm when the unmetered gas started (Complainant’s M.B. at 21).


A review of the Complainant’s usage is beneficial in deciding whether there was unmetered gas.  
	
	1999
	2000
	2001
	2002
	2003
	2004
	2005
	2006
	2007
	2008
	2009

	Jan 
	
	0Y
	521
	627
	491
	456
	520
	610
	690
	1125
	2845

	Feb
	
	1374V
	570
	437
	619
	520
	651
	649
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	1231
	672Y

	Mar
	
	 533Y
	495
	529
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	490
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	545
	1006
	1345
	553Y

	April
	
	   597 
	619
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	790
	1443
	1284
	491Y

	May
	
	   551 
	544
	630
	629
	687
	591
	711
	1453
	1694
	11525

	June
	
	   606
	596
	672
	647
	683
	713
	751
	1420
	3048
	3175

	July
	33Y
	   646
	662 
	536
	666
	748
	807
	890
	1448
	2792
	2340

	Aug
	 0V
	   572
	696 
	706
	706
	806
	743
	769
	1504
	2853
	3568

	Sept
	 0V
	   652
	677 
	651
	696
	794
	740
	1139
	1769
	2855
	2564

	Oct
	 0V
	   741
	583
	617
	654
	595
	809
	944
	1240
	2525
	3193

	Nov
	 0Y
	   614
	749

231Y
	715
	677
	668
	741
	1105
	1462
	3123
	2951

	Dec
	 0R
	   681
	185Y
	582
	635
	662
	785
	917
	1389
	2830
	3125

	Total
	
	7567
	7168
	7259
	7563
	7823
	8536
	9820
	15833
	26705
	37002


Y-estimated reading, V is verified reading and R is an actual reading.  All readings without letters are actual readings.  There were two readings in November 2001.  (Tr. 123; C. Ex. 4; PGW Ex. 2).


After PGW reconfigured the pipes at the end of April 2008, the actual monthly meter readings beginning in June ranged between 2340 and 3568 ccfs.  The Hotel has not presented evidence to show that its policies or occupancy caused the increase.  Therefore, the increased usage supports PGW’s argument that there was unmetered gas.  Furthermore, Mr. Derr, the Complainant’s witness, agreed that there was unmetered gas prior to April 2008 (Tr. 58, 59).



The Complainant argued that it is not responsible for paying the $203,209.74 bill because the Respondent failed to show that it used unauthorized or unmetered gas (Complainant’s M.B. at 16).  It stated that the increased usage after April 2008 could be attributed to the Holiday Inn’s mandated linen regulations (Tr. 91, 93; PGW Ex. 8 at 5; Complainant’s M.B. at 18).



Since the increase in linen counts had been implemented and accounted for in 2007, the Complainant’s argument that the linen accounted for the marked increase in usage is not plausible.  Consequently, the Complainant has not produced evidence to explain the dramatic increase in usage.  Although the Complainant did not steal gas, due to the marked increase in gas usage after April 2008 and the testimony in the record, it is clear that there was unmetered gas after the boilers were installed.

2. When did the unmetered gas begin?



The Respondent argued that the unmetered gas usage began after the November 1999 piping inspection.  The Complainant contended that one must determine when the unmetered usage began before a calculation can be made (Complainant’s M.B. at 21).


There is no clear date in the record.  However, based on the evidence, it is not reasonable to believe that the gas to the boilers was unmetered on November 1, 1999, when the PGW technician inspected the line.  It is uncontroverted that there were two meters present at that time.  Furthermore, the PGW technicians did a thorough investigation during the May 2000 visit.  The Complainant’s argument that the Respondent should have noticed any unmetered gas during November 1999 and May 2000 visits is persuasive.



Mr. Derr testified that the configuration that was present in the photographs presented at the hearing was the same configuration that was present when he started servicing the Hotel’s boilers in 2004 or 2005 (Tr. 58-64; PGW R.B. at 3).  Mr. McNamara confirmed that Mr. Derr’s company started working for the Hotel in 2004.  It follows that the evidence demonstrates that the unmetered gas started by 2004.  Since there is no theft of service, the Respondent cannot back bill the Complainant indefinitely.  It can only back bill up to four years
.  Since the discovery was made in April 2008, the Respondent can only back bill to April of 2004.  Consequently, an exact date is not required.  

C. Bill Calculation


The Complainant contended that after PGW “discovered” the unmetered gas, it could have performed tests to measure the amount of gas bypassing the meter before it fixed the pipes in the boiler room.  However, PGW failed to do this (Complainant’s M.B. at 18).



The Respondent submitted evidence to show that the technician reconfigured the pipes in April 2008 after the unmetered gas was discovered.  The Hotel’s account statements demonstrate that the usage increased substantially after April 2008.  


1.
Date for billing to start
a. PGW argued that the backbilling should be indefinite due to tampering
Pursuant to the Philadelphia Gas Works Gas Service Tariff Pa. P.U.C No. 2 § 8.3 
In the event of the Company’s meters or other property being tampered or interfered with, the Customer being supplied through such equipment shall pay the amount with the company may estimate is due for service used even if such usage is not registered on the Company’s meter, and for any repairs or such replacements required, as well as for costs for inspections, investigations, damages and protective equipment and installations prior to reconnection.  Emphasis added.

(Respondent’s R.B. at 2).


PGW calculated the bill based on the tampering section.  However, the Complainant has provided evidence to show that it did not tamper with the meter, the pipes or the locks on the valves.  Thus, this section is inapplicable.
b.
The Complainant stated that the billing should only be for three months


The Complainant stated that the Commission should follow the limits set forth in 52 Pa.Code § 59.22 (b) which provides:

§ 59.22. Adjustment of bills for meter error.

…

(b)  Slow meters. If, upon test of a gas meter it is found to have an average error of more than 2.0% slow, the public utility may render a bill for the gas consumed but not covered by bills previously rendered, for a period equal to 1/2 of the time elapsed since the last previous test, but not to exceed 3 months. If the period of registration error may be definitely fixed, the charge may be computed for the period. 

…



The Complainant contends that this scenario is similar to a slow meter.  Consequently, the Complainant recommends that PGW be limited to billing it for the three months preceding the April 2008 discovery (Complainant’s M.B. at 22).



There is Commission precedent which sets the time for backbilling when the customer has not caused the service to be unmetered.  Those cases do not utilize the regulation cited by the Complainant.  Accordingly, that regulation will not be followed in this proceeding. 



c. 
Commission precedent allows the utility to back bill for up to four years 



from the time of detection.


In Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213, 217 (1990), the Commission has stated the following on the issue of time limits for make-up bills: 

Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of under billings . . . Accordingly, we shall limit backbillings to a four-year period in cases where the customer has no culpability, and as such, Duquesne, in this proceeding, is permitted to backbill the Complainant for estimated unmetered usage for the period of April 10, 1982 to May 28, 1986. (Emphasis added.)



There is Commission precedent for permitting a utility to backbill for theft of service without any time limit.  See Polan v. Duquesne Light Company, Docket No. F-8156073 (September 17, 1982).  However, in cases regarding backbilling in the absence of theft of service or the Complainant's culpability the amount of time that a utility may rebill is limited. See, e.g., Pa. Pub. Util. Comm’n. v. Duquesne Light Company, 50 Pa. PUC 555 (1977).
2. 
PGW’s first calculation for service from January 2000 to April 2008 based on 
degree days - $203,209.74. 


On April 30, 2008, PGW issued the Hotel a bill for unauthorized usage (PGW Ex. 5 at 3; PGW M. B. at 2).  The Hotel and PGW had intermittent discussions to resolve the matter.  PGW removed the disputed amount from the Complainant’s account so that the Complainant’s monthly bill would not reflect the attempted collection of the disputed amount (PGW Ex. 5 at 2; PGW M. B. at 1).

The Complainant challenged the accuracy of the calculations since the bill was based on degree days and it does not have gas heat (Tr. 90; PGW Ex. 7; PGW M. B. at 3).


In correspondence dated June 18, 2012, Ronald Pace, president of Vinokur-Pace Engineering Services, Inc., confirmed that the gas-fired Aerco domestic hot water heaters serve only the guest room bathrooms, “public toilet rooms” and laundry washing machines.  It was noted that space heating was provided by electric resistance heat and the Veolia Steam loop (PGW Ex. 7).



The Complainant’s position is that the bill should be struck down because it is not based on fact.  The Complainant requested that all of the charges be removed (Complainant’s M.B. at 14).  The Complainant explained that it presented evidence to show that it paid all of the charges for gas service except for the disputed amount in this matter (Complainant’s M.B. at 14).



The Complainant referred to the testimony of Mr. Savage, the Director of the Respondent’s commercial resource center, and Bryan Dallas, PGW’s technical support engineer, to support its position (Complainant’s M.B. at 14).  Mr. Savage testified that PGW used the bill calculation in PGW Exhibit 5 to generate the original bill.  Mr. Savage and Mr. Dallas agreed that the calculation was incorrect because it was calculated using a degree-day methodology (Tr. 162, 164).  

It is clear that the bill in the amount of $203,209.74 should not be used to calculate the bill for unmetered gas because both parties agree that the bill should not have been based on degree days since the Hotel does not have gas heat.

3.
PGW’s recalculated bill for service from January 2000 to April 2008 based on 


usage - $314,035.51.


Mr. Savage explained that PGW recognized the inaccuracy of the first bill and later recalculated the charges based on the Hotel’s actual gas readings during the entire period of unmetered gas (Tr. 165-166; Respondent’s R.B. at 3).  This resulted in charges in the amount of $314,035.51 (Tr. 262; PGW Ex. 8; Respondent’s R.B. at 3).  During the hearing, Mr. Dallas explained the alternate analysis set forth in PGW Exhibit 8.  He said that the calculation was more accurate than the original calculation because it considered that the gas for the boilers was used for hot water.  Mr. Savage confirmed that PGW did not send the Hotel a bill based on the second calculation (Tr. 171-174).   


PGW averaged the annual natural gas consumption during the period of unmetered use and the result was 8,809 ccfs.  Then PGW averaged the annual natural gas consumption over three years during the period after the bypass issue was resolved and the result was 35,792 ccfs.  PGW deducted 8,809 ccfs from 35,792 ccfs and stated that the Hotel’s annual usage was 26,983 ccfs (PGW Ex. 8 at 1).  Based on the rates for the fiscal years, PGW calculated the amount owed per year and the total was $314,035.51 (PGW Ex. 8).
 



PGW stated that it did not issue a new bill for the new amount since the other bill was already in dispute and the amount to be charged for unauthorized usage is a central issue in this matter for the Commission to decide (PGW R.B. at 3).


The Complainant argued that the revised calculation was flawed and that PGW never adopted it.  The Complainant contended that the Respondent had a duty to present it with a bill based on the gas used.  Since it is undisputed that the bill for $203,209.74 was inaccurate, the Complainant requested that the charges for unmetered gas be dismissed (Complainant’s M.B. at 16).


When PGW calculated the bill based on usage, it used the fiscal year from September through August.  Since the Complainant will be billed for service from April 2004 to April 2008, it is useful to look at the usage during that period using the fiscal year.
	
	2003-2004
	2004-2005
	2005-2006
	2006-2007
	2007-2008
	2008-2009
	2009
	

	
	
	
	
	
	
	
	
	

	September
	696
	794
	740
	1139
	1769
	2855
	2564
	

	October
	654
	595
	809
	944
	1240
	2525
	3193
	

	November
	677
	668
	741
	1105
	1462
	3123
	2951
	

	December
	635
	662
	785
	917
	1389
	2830
	3125
	

	January 
	456
	520
	610
	690
	1125
	2845
	
	

	February
	520
	651
	649
	998
	1231
	672
	
	

	March
	490
	595
	545
	1006
	1345
	553
	
	

	April
	714
	841
	790
	1443
	1284
	491
	
	

	May
	687
	591
	711
	1453
	1694
	11525
	
	

	June
	683
	713
	751
	1420
	3048
	3175
	
	

	July
	748
	807
	890
	1448
	2792
	2340
	
	

	August
	806
	743
	769
	1504
	2853
	3568
	
	

	Total ccfs
	7766
	8180
	8790
	14067
	21232
	36502
	
	




Between September 2003 and August 2006, the Hotel’s consumption ranged between 456 ccfs and 890 ccfs.  Between September 2006 and January 2007, the Hotel’s consumption ranged between 690 and 1139 ccfs.  After February 2007, the Hotel’s monthly consumption was 998 ccfs or higher.  Between February 2007 and April 2008, the lowest consumption was 998 ccfs in February 2007 and the highest consumption was 1769 ccfs in September 2007.  This marked increase confirms the Hotel’s argument that the linen change increased its gas consumption in 2007.  Therefore, since PGW’s recalculation failed to account for the increased usage, it is incorrect. 



PGW countered the Hotel’s argument about its failure to consider the laundry changes by stating that the Complainant failed to provide substantial information about the timing or the magnitude of the changes in the hot water requirements.  Therefore, PGW denied that the Complainant’s estimated usage for the reduction of the usage to 134,609 ccfs is substantiated (PGW R.B. at 5).

4. Complainant’s calculation


The Complainant also presented a calculation.  Mr. McNamara testified that the eight year period should not be used as a base average.  He suggested that the year just prior to re-metering be used.  The usage was 16,911 ccfs instead of the 8,809 ccfs in the PGW analysis.  This takes into account the changes based on the new linen policy.  This reduces the unmetered gas consumption from 224,400 to 157,049 ccfs.  Mr. McNamara recommended that the unmetered consumption number be reduced by 22,440 ccfs (10 %) since the laundry changes were still happening in 2008.  Consequently, the unmetered consumption would be 134,609 ccfs (Tr. 90-93; C. Ex. 6).  



The Complainant suggested that the estimated usage of 134,609 ccfs be used if it is determined that unmetered gas was used from November 1, 1999, through April 28, 2008 (approximately 3,100 days).  If 134,609 is divided by 3,100, a daily consumption of 43.42 ccfs is the result.  The Complainant recommended that the Commission multiply 43.42 by the number of days unauthorized gas was used and calculate the bill according to the yearly rates set forth in PGW Ex. 8 at 1 (Complainant’s M.B. at 22).



Both the Respondent’s and the Complainant’s calculations for the unmetered gas have flaws.  The Respondent erred by calculating the bill from January 2000 to April 2008.  The Respondent relied on its tariff section on tampering and Commission decisions that allow a utility unlimited backbilling if the customer tampered with the meter and piping or if the customer stole the gas.  The evidence in this matter demonstrates that the Respondent’s technicians inspected the work performed by the Herman Goldner Company before the boilers were allowed to operate.  There is no evidence in the record to show that the Hotel’s staff, the Herman Goldner Company or the Diversified Refrigeration Company added or reconfigured the piping or removed the locks to permit the Hotel to bypass the meter.  Thus, the Hotel did not steal gas.  


The Respondent’s first calculation was based on degree days although the Complainant does not have gas heat.  Consequently, that calculation should not be used to determine the amount owed.  The Respondent’s second calculation was based on meter readings.  However, the Respondent did not consider the increased usage related to the linen change.  Consequently, that calculation is not accurate either.


The Complainant started with 224,400 ccfs and stated that PGW should have used the 16,911 ccfs total usage for January through December 2007.  Since the Respondent used the September to August fiscal year, the September 2006 through August 2007 usage of 14,067 ccfs is more appropriate.  Using the Complainant’s number, the Complainant stated that this reduces the 224,400 ccfs to 157,049 ccfs.  The Complainant contended that impact of the changes in laundry operations continued after April 2008.  The Complainant indicated that an additional 10% of natural gas consumption, 22,440 ccfs, should be deducted from 157,049 ccfs to reach 134,609 ccfs (C. Ex. 6; Complainant’s M.B. at 21, 22).  


The evidence in the record does not support the 10% reduction advanced by the Complainant.  In addition, the recommendation that the time be limited to three months based on the regulation concerning slow meters is flawed. 


5. Calculation based on 4 years using the rates set forth in PGW Exhibit 8


PGW calculated the fiscal year averages for the consumption that took place before the bypass was discovered (January 1, 2000-April 24, 2008) and after the issue was resolved (April 24, 2008-June 26, 2012).  The average annual natural gas consumption was calculated during the period of unmetered use and was found to be 8,809 ccfs.  The average annual natural gas consumption was calculated over a span of three years after the bypass was resolved and the result was to be 35,792 ccfs.  PGW concluded that the difference between the calculated average consumption after the issue was resolved and during the active bypass was 26,983 ccfs per year.  


Instead of averaging the years prior to the April 2008 investigation, the 2006-2007 fiscal year should be used to calculate the difference in the amount the Complainant would have used if the boilers were metered.  This would reflect the increased usage due to the new linen policy.


The annual natural gas consumption for September 2006 to August 2007 was 14,067 ccfs.  The average annual natural gas consumption for the three years after the bypass was resolved was 35,792 ccfs.  The difference between the calculated average consumption after the issue was resolved and consumption from September 2006 to August 2007 is 21,725 ccfs.  The total consumption of unmetered natural gas for the 1,491 days (April 2004 to April 2008) is 88,744.92 ccfs of unbilled natural gas consumption.  Using fiscal year (September through August) average rates, as shown in PGW Exhibit 8 at 1, the bill is $150,068.63.



The calculation using the parties’ daily consumption and the presiding officer’s daily consumption is below.

PGW’s calculation using 4 years (26,983.05/365=73.93 ccfs/day)
	Fiscal year
	GS-C rate ($/CCFS)
	Consumption (CCFS)
	Amount ($)

	April 2004-Aug 2004

153 days
	$1.351
	11,311.29
	$15,281.55

	Sept 2004-Aug 2005

365 days
	$1.478
	26,983.05
	$39,880.95

	Sept 2005-Aug 2006

365 days
	$1.881
	26,983.05
	$50,755.12

	Sept 2006- Aug 2007

365 days
	$1.782
	26,983.05
	$48,083.80

	Sept 2007-April 2008

243 days
	$1.803
	17,964.99
	$32,290.88

	Total 1,491 days
	
	110,225.43
	$186,292.30


Presiding officer’s calculation (21,725/365=59.52 ccfs/day)
	Fiscal year
	GS-C rate ($/CCFS)
	Consumption (CCFS)
	Amount ($)

	April 2004-Aug 2004
153 days
	$1.351
	9,106.56
	$12,302.96

	Sept 2004-Aug 2005
365 days
	$1.478
	21,725
	$32,109.55

	Sept 2005-Aug 2006
365 days
	$1.881
	21,725
	$40,864.73

	Sept 2006- Aug 2007
365 days
	$1.782
	21,725
	$38,713.95

	Sept 2007-April 2008
243 days
	$1.803
	14,483.36
	$26,077.44

	Total 1,491 days
	
	88,744.92
	$150,068.63


Hotel’s calculation using 4 years 43.42 ccfs/day
	Fiscal year
	GS-C rate ($/CCFS)
	Consumption (CCFS)
	Amount ($)

	April 2004-Aug 2004

153 days
	$1.351
	153 x 43.42=6,643.26
	 $8,975.04

	Sept 2004-Aug 2005

365 days
	$1.478
	365 x 43.42=15,848.30
	$23,423.79

	Sept 2005-Aug 2006

365 days
	$1.881
	365 x 43.42=15,848.30
	$29,810.65

	Sept 2006- Aug 2007

365 days
	$1.782
	365 x 43.42=15,848.30
	$28,241.67

	Sept 2007-April 2008

243 days
	$1.803
	243 x 43.42=10,551.06
	$19,023.56

	Total 1,491 days
	
	64,739.22
	$109,474.71




PGW’s calculation ignores the increase in gas usage due to the new laundry policy.  The Hotel’s calculation adds additional gas usage due to the new laundry policy that is not supported by evidence in the record.  The undersigned’s calculation results in a bill for $150,068.63.  This is based on the evidence presented by both parties.  The Complainant asked the Commission to calculate the bill using the rates set forth in PGW Exhibit 8.  Since both parties agreed to the rates and the calculation could be made without additional information from the Respondent, the undersigned calculated the Complainant’s bill.
D.  Reasonable service



Section 1501 of the Public Utility Code, 66 Pa.C.S. § 1501, provides:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission . . .


The Respondent argues that it provided reasonable service and that the Complainant has failed to show that it did not comply with the law.



The Complainant has proven that the Respondent failed to provide reasonable service in calculating the bill based on degree days and recalculating the bill without considering the linen policy.   The Complainant asked for the charges for unmetered gas to be dismissed because the Respondent did not provide reasonable service.  The Complainant did not request that the Respondent be fined.


Accordingly, the complaint is granted in part and denied in part.  The Complainant has proved that it did not engage in theft of gas and that its usage doubled in 2007 when it implemented a change in the linen policy.  In addition, the Complainant proved that the bill based on degree days and the bill that started in 1999 and did not reflect the increased usage due to the linen policy change were incorrect.  The Complainant failed to prove that it should not be billed for the unmetered gas.  The Complainant is required to pay $150,068.63 for unmetered gas between April 2004 and April 2008.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.



2.
The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
The Complainant has met its burden of proving that neither the Complainant nor its agents reconfigured the gas pipes to steal gas.



4.
The Respondent has presented evidence to rebut the Complainant’s prima facie case that there was no unmetered gas. 


5.
The Complainant has not met its burden of proving that it should not be billed for unmetered gas.  66 Pa.C.S. § 332(a).



6.
There is Commission precedent for permitting a utility to backbill for theft of service without any time limit.  See Polan v. Duquesne Light Company, Docket No. 
F-8156073 (September 17, 1982).  However, other cases regarding backbilling in the absence of theft of service or the Complainant's culpability have limited the amount of time that a utility can reach back to rebill.  See, e.g., Pa. Pub. Util. Comm’. v. Duquesne Light Company, 50 Pa. PUC 555.


7.
Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of under billings.  Accordingly, the utility is limited to back bill a four-year period in cases where the customer has no culpability.  The utility is permitted to back bill the Complainant for estimated unmetered usage for a four year period.  Angie's Bar v. Duquesne Light Company, 72 Pa. PUC 213, 217 (1990).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by 1305 Walnut St. Corp. d/b/a Holiday Inn Express against the Philadelphia Gas Works at Docket Number C-2012-2337290 isfillin "Docket No." \d "" granted in part and dismissed in part.  It is granted with respect to the allegations that the Complainant did not steal gas and that the Respondent’s calculation of the bill for previously unbilled usage was incorrect.  It is denied with respect to the allegations that there was no unmetered gas and that the Complainant does not owe the Respondent for previously unbilled usage.


2.
That the Complainant is required to pay the Respondent for previously unbilled usage for service from April 2004 through April 2008 in the amount of $150,068.63.  The Complainant is required to make this payment within sixty days after the entry of the Commission’s Final Order in this matter.



3.
That this case is marked closed.

Date:
December 3, 2013





/s/











Cynthia Williams Fordham








Administrative Law Judge

� 	The e-mail referred to Interrogatories 1, 2 and 4 and Requests for Production 8 and 9.


�  	PGW also referred to the Hotel’s account as 1310 Sansom St., Philadelphia, PA.


� 	The record does not reveal the month he started in 2004.


� 	See discussion below.


� 	In the chart, PGW used 29,983.05 ccfs to calculate the bill for the Complainant.  There is no explanation for the extra .05 in the record.
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