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Michael John Sottile								     C-2013-2352676

	v.

Philadelphia Gas Works


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene R. Davis Heep, issued on October 8, 2013, in the above-captioned proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the ALJ’s Initial Decision, by increasing the civil penalty against PGW from $200 to $1,000, consistent with this Opinion and Order.

History of the Proceeding

On February 27, 2013, Michael John Sottile (Complainant) filed a Formal Complaint (Complaint) against Philadelphia Gas Works (PGW), alleging that PGW provided inadequate service.  Specifically, the Complainant alleged that PGW failed to show up for service appointments, and that there were incorrect charges on the make-up bill for previously unbilled service.  As relief, the Complainant requested to pay PGW for half the amount owed because without being billed for three years he was not afforded the chance to change his usage habits.  Complaint at 3.

		On March 27, 2013, PGW filed an Answer to the Complaint (Answer) wherein it asserted that it provided adequate service and that it was entitled to charge for gas used by the Complainant.

		On June 14, 2013, a hearing was held.  The Complainant appeared pro se, testified in support of the Complaint, and presented one exhibit which was admitted into the record.  PGW was represented by counsel, presented the testimony of one witness, and presented six exhibits which were admitted into the record.

		The record closed on July 3, 2013.

		In the Initial Decision, issued on October 8, 2013, the ALJ sustained the Complaint, in part, and dismissed the Complaint, in part.  The ALJ directed PGW to pay a $200 civil penalty for providing inadequate service by failing to bill the Complainant. I.D. at 16.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).  

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied the burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The ALJ made twenty-four Findings of Fact and reached five Conclusions of Law.  I.D. at 2-5, 15-16.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 

		The Complainant contended that he should not be responsible for the total amount of the make-up bill because he should not have to pay for PGW’s error.  The ALJ determined that the Complainant was essentially seeking compensation for not having an opportunity to assess his usage, and thereby possibly decreasing the amount of gas he used during the time he wasn’t billed.  This is fundamentally a request for monetary damages which the Complainant would need to seek recovery in another forum.  The Commission can only act within and cannot exceed its jurisdiction.  Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. P.U.C., 682 A.2d 425 (Pa. Cmwlth. 1996).  The law is clear that the Commission is not authorized to grant monetary damages.  Elkin v. Bell, 491 Pa. 123, 420 A.2d 371 (1980); Feingold, 383 A.2d at 795; Loma, Inc. v. Pa. PUC, 682 A.2d 425, 430 (Pa. Cmwlth. 1996).  I.D. at 11.

		The Complainant also contended that there were incorrect charges on the make-up bill and contested the accuracy of the meter.  The ALJ determined, after reviewing PGW’s usage records for the service address and the results of the meter test, that the Complainant was not overcharged, and the meter was not faulty.  I.D. at 12.

		As to the issue of unreasonable service, the ALJ determined that PGW did provide unreasonable service to the Complainant because the Company’s personnel failed to appear for three scheduled appointments.  I.D. at 9-10.  

		The ALJ also determined that PGW did not issue bills to the Complainant for three years.  The ALJ noted that the Complainant applied for service, and began to receive gas service from PGW, beginning in June 2009.  Therefore, the Complainant was a Residential Customer owed a monthly bill under 52 Pa. Code § 56.11 and the PGW Gas Tariff, Supplement No. 21, First Revised Pages 10, 11, 21 and 26.  I.D. at 10.  PGW issued a make-up bill to the Complainant on September 5, 2012.  The make-up bill, which was based on actual readings, was for the period June 2, 2009, to August 15, 2012, for 4,145 cubic feet of gas in the amount of $6,966.41.  Tr. at 31- 34.  The ALJ opined that the lack of billing was perhaps due to PGW’s practice to place a fictitious name on an account until a party contacts it to turn on service.  This is a method the company can use to lower costs by not having to visit a service address for both the turn off and turn on.  However, “[u]tilities need to be diligent in quickly identifying the correct party to bill, rather than allowing a sizeable balance to accrue in a ‘placeholder’ account.”  Margarita Kron v. PGW, Docket No. F-2012-2332152 (Order entered October 3, 2013).  The ALJ determined that PGW violated the law and its tariffs, and therefore provided unreasonable service.  I.D at 10-11.  Although PGW did err in not billing the Complainant for a three year period, the law authorizes PGW to collect for previously unbilled services, even if it was due to a billing error.  52 Pa. Code § 56.14.  The ALJ determined that PGW complied with the amortization requirements of § 56.14, so it is entitled to payment from the Complainant for its services.  52 Pa. Code § 56.35(b)(1).  I.D. at 11-12.

		Based upon her findings of inadequate service, the ALJ assessed a $200 civil penalty upon PGW, and encouraged PGW to review and modify its practices with respect to the use of placeholder accounts and fictitious names.  I.D. at 15. 

		While we agree with the ALJ’s conclusion that PGW should be fined, we do not believe that the civil penalty imposed in this case is commensurate with the violations.  PGW exhibited poor customer service by failing to keep appointments and violated the Commission’s Regulations as well as its own Tariff by failing to issue monthly bills.  Consistent with the Policy Statement at 52 Pa. Code § 69.1201(c), these violations merit a civil penalty of $1,000.[footnoteRef:1] [1: 		The Commission has previously imposed civil penalties due to PGW’s failure to read a gas meter.  See, Darlene O’Doe v. Philadelphia Gas Works, Docket No. F-01559449, (Order entered December 13, 2005); Ronald Ragland v. Philadelphia Gas Works, Docket No. F-01386826, (Order entered March 17, 2006); and, Eugene Allen v. Philadelphia Gas Works, Docket No. F-01551573 (Order entered August 22, 2006).] 


		Although we largely agree with the ALJ’s analysis of the Policy Statement factors in her Initial Decision, we find that two of the factors warrant a higher civil penalty.  Under the fourth factor, the Commission must evaluate whether the regulated entity made efforts to modify internal practices or procedures to address the conduct at issue and prevent similar conduct in the future.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.  52 Pa. Code § 69.1201(c)(4).  Here, the ALJ encouraged PGW to review and modify its practices with respect to the use of placeholder accounts and fictitious names that contribute to billing errors.  I.D. at 15.  However, it is unclear from the record what measures PGW intends to take to prevent similar conduct in the future.  Accordingly, we conclude that this factor warrants the imposition of a higher penalty.  Furthermore, factor eight is the amount of the civil penalty or fine necessary to deter future violations.  52 Pa. Code § 69.1201(c)(8).  We find that a higher penalty in this case will help to deter similar violations in the future.

Conclusion

		Based on our review of the record, the ALJ’s Initial Decision, and the applicable law, we shall modify the ALJ’s Initial Decision, and increase the penalty assessed on PGW from $200 to $1,000, consistent with this Opinion and Order; THEREFORE,
		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Darlene R. Davis Heep, issued October 8, 2013, is adopted, as modified by this Opinion and Order.

2.	That the Formal Complaint filed by Michael John Sottile against Philadelphia Gas Works at Docket No. C-2013-2352676, is sustained, in part, and denied, in part, consistent with this Opinion and Order.

3. 	That, in accordance with Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, within thirty (30) days of receipt of the Commission’s final Opinion and Order, Philadelphia Gas Works shall pay a civil penalty in the amount of $1,000.  Said certified check or money order shall be made payable to “Commonwealth of Pennsylvania” and sent to:

	Secretary
	Pennsylvania Public Utility Commission
	P.O. Box 3265
	Harrisburg, PA  17105-3265

4.	That Philadelphia Gas Works cease and desist from further violations of the Public Utility Code and the Public Utility Commission’s regulations

5.	That a copy of this Opinion and Order be served on the Financial and Assessment Chief, Office of Administrative Services.



		6.	That this docket be marked closed.
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							Rosemary Chiavetta
							Secretary
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ORDER ADOPTED:  December 5, 2013

ORDER ENTERED:  December 24, 2013
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