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Fred Lavner									     C-2013-2357426

	v.

PECO Energy Company


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Joel H. Cheskis, issued on October 17, 2013, in the above-captioned proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the ALJ’s Initial Decision by denying the Complainant’s request for a payment agreement, consistent with this Opinion and Order.
History of the Proceeding

On March 12, 2013, Fred Lavner (Complainant) filed a Formal Complaint (Complaint) against PECO Energy Company (PECO), alleging that he had incorrect charges on his electric bill and that PECO provided him with poor customer service.  The Complainant asserted that despite having filed numerous informal complaints with the Commission against PECO, PECO had not been truthful in responding to his claims and problems.  The Complainant also argued that he did not consistently receive bills from PECO for service rendered but that PECO, nevertheless, issued him notices of default for failure to pay.  As relief, the Complainant requested a Payment Agreement.  Complaint at ¶ 4.

On April 24, 2013, PECO filed an Answer and New Matter in response to the Complaint.  In its Answer, PECO denied all material allegations contained in the Complaint.  Specifically, PECO denied that the Complainant was overcharged for his service or that his bills contained errors.  PECO noted that the Complainant had previously received four payment agreements, including two agreements issued by the Commission’s Bureau of Consumer Services (BCS), but failed to keep any of the agreements.  Answer at 2-4.  PECO further asserted that the Complainant was not receiving paper bills because he was enrolled in PECO’s optional electronic billing (e-billing).  Id. at 5.  In its New Matter, PECO alleged that the Complainant was not entitled to receive any additional payment agreements because he had defaulted on two prior Commission-issued payment agreements and had not subsequently experienced a change in income.  Id. at 6-7.  PECO requested that the Complaint be dismissed.  Id. at 7.

On June 26, 2013, a hearing was held in this matter.  However, prior to the delivery of testimony, PECO requested that the hearing be continued so that it could conduct a high bill investigation at the Complainant’s Service Address to aid in possible settlement discussions.  The Complainant did not oppose this request.

On July 24, 2013, a second hearing was held.  The Complainant appeared pro se and testified on his own behalf.  PECO was represented by counsel, presented the testimony of two witness, and submitted thirteen exhibits, twelve of which were admitted into the record.  The hearing resulted in a transcript of eighty-two pages.  

On August 2, 2013, PECO served a late-filed exhibit that was formally admitted into the record by Order dated September 18, 2013.

In the Initial Decision, issued on October 17, 2013, ALJ Cheskis sustained the Complaint, in part, and denied it, in part, finding that the Complainant did not demonstrate that PECO billed him incorrectly or provided him with poor service.  However, the ALJ granted the Complainant’s request for a payment agreement.  I.D. at 22.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).  

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied the burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

The Commission recently explained the burden of proof set forth in Waldron as follows:  

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011).

The ALJ made forty-two Findings of Fact and reached eighteen Conclusions of Law.  I.D. at 3-8, 19-21.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 

ALJ’s Initial Decision

1.	Allegations of Erroneous Billing

The ALJ noted that the Complainant testified that his electric bills were high in the past eighteen months despite the fact that there were only two occupants at his Service Address and that his Service Address was uninhabited two weeks out of the month, during which time HVAC is turned off.  In response, the witness for PECO testified that the Complainant’s bills were correct as rendered and that the Complainant’s usage was within the potential for usage that PECO determined upon conducting a high bill investigation at the Service Address.  I.D. at 9-10.  In addressing the Complainant’s high bill allegation, the ALJ found that the Complainant’s usage history does not support a finding that his utility bill increased unreasonably or that he was billed incorrectly.  The ALJ determined that a comparison of the Complainant’s monthly usage data reveals consistent usage, or even reduced usage, more than it reveals unreasonably high usage.  Id. at 11.

The ALJ also found that the Complainant failed to provide any evidence that would support a finding that his bills were unreasonably high.  In contrast, the ALJ found that PECO provided evidence to show that the Complainant’s meter was operating within PECO and Commission guidelines and that the Complainant was correctly billed.  The ALJ added that just because the Service Address was uninhabited two weeks out of each month with heating and cooling turned off does not demonstrate that PECO incorrectly billed the Complainant.  Id.

2.	Allegations of Improper Billing and Poor Service

		The ALJ also addressed the Complainant’s averments that PECO improperly billed him and provided him with poor customer service.

		The Complainant asserted that he often went several months without receiving a bill from PECO and had not received any bill since October 2011.  The witness for PECO responded that the Complainant was enrolled in e-billing from November 28, 2005 to October 28, 2010, during which time his bills were delivered via e-mail.  The witness added that the Complainant removed himself from e-billing on October 28, 2010, after which time bills were sent to his Service Address.  Id. at 15.  The ALJ found that the Complainant did not meet his burden of proving that PECO violated the Code, any Commission Order or Regulation, or any Commission-approved PECO tariff with regard to his billing.  Citing record evidence, the ALJ noted that the Complainant made approximately twenty payments on his account after opting out of e-billing in October 2010, but only made two payments toward his arrearages between July 2012 and July 2013.  The ALJ concluded that this pattern, uncontested by the Complainant at the hearing, does not support a finding that the Complainant did not receive his monthly electric bills.  The ALJ reasoned that, because the Complainant recognized during the hearing his responsibility to pay for the utility service he uses, the Complainant was responsible to ensure that he was paying for his utility service even if he was not receiving monthly bills.  Id. at 15-16.

		The ALJ opined that, if the Complainant was not receiving his bills, the Complainant could have either made estimated payments to ensure that his account balance was not excessively high, or that he could have contacted PECO to obtain his account balance.  Instead, the ALJ noted that the Complainant only remitted two payments from July 2012 to July 2013 despite continuing to use PECO’s service.  However, the ALJ also noted that the Complainant made very clear his desire to receive his monthly bills in paper format.  Therefore, the ALJ directed PECO to ensure that the Complainant no longer be billed electronically but only be sent paper bills.  Id. at 16.

		Regarding the Complainant’s allegations of poor customer service, the ALJ found that the Complainant did not meet his burden of proving that PECO acted unreasonably or contrary to any Commission Order or Regulation in its provision of customer service.  The ALJ applied Section 1501 of the Code 66 Pa. C.S. § 1501, which charges utilities with providing adequate, efficient, safe, and reasonable service, in light of the fact that the Commission has no regulations that establish a standard of conduct for public utility customer service representatives.  The ALJ found that, while a utility customer deserves to be treated with courtesy and respect, the Complainant failed to provide substantial evidence that PECO acted otherwise.  Id. at 17.

3.	Request for a Payment Agreement

		Finally, the ALJ addressed the Complainant’s request for a reasonable payment agreement against PECO’s assertions that the Complainant is not entitled to any further payment agreement.  The ALJ noted that the Complainant had been granted payment agreements by BCS two times in the past, and that the record evidence indicated that the Complainant defaulted on each of those two payment agreements.  The ALJ stated that, in order to be eligible for a new payment agreement from the Commission under Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), the Complainant was required to demonstrate a change in income.  The ALJ explained that a “change in income” is defined in Section 1403 of the Code, 66 Pa. C.S. § 1403, as a decrease in household income of 20% or more for a customer with household income above 200% of the federal poverty level, or a decrease in household income of 10% or more if a customer’s household income is  200% or less of the federal poverty level.  Id. at 12-13.

		The ALJ found that the Complainant experienced a decrease in income of greater than 20% and, therefore, met his burden of proving that he should be issued a new payment agreement.  Specifically, the Complainant testified that his income decreased from $25,000 per month to approximately $5,400 per month.  Citing  Section 1405(b)(4) of the Code, 66 Pa C.S. § 1405(b)(4), the ALJ pointed out that the Complainant’s income level was 417% of the federal poverty level, which limited the ability of the Commission to order a payment agreement of not more than six months for the Complainant to pay his outstanding balance owed to PECO.  For the above reasons, the ALJ granted the Complainant’s request for a payment agreement and directed PECO to bill the Complainant for his current usage plus one-sixth of his outstanding balance until the arrearage is satisfied.  The ALJ added that, although the Commission is not required to issue a second payment agreement when the Complainant’s change in income provides the same repayment period as the original payment agreement, he was granting a new payment agreement in this case due, inter alia, to the Complainant’s concerns regarding PECO’s billing method.  Id. at 13-14.

Disposition

On consideration of the positions of the Parties and the record evidence, we shall modify the Initial Decision of ALJ Cheskis.  We agree with the ALJ’s determination that the record does not support a finding that the Complainant’s bills were unreasonably high.  A review of the record indicates that the Complainant’s kWh usage during the past three years reveals a pattern of consistent or reduced usage, and usage that is within the potential for usage at the Complainant’s Service Address.  Likewise, we concur with the ALJ that the record does not support the Complainant’s allegations that PECO billed the Complainant improperly or that it provided him with poor service.  As the ALJ points out, the Complainant has not demonstrated that PECO violated any provisions of the Code or its Commission-approved tariff in billing the Complainant.  We further concur with the ALJ that PECO be directed to discontinue billing the Complainant electronically and to ensure that the Complainant will only be sent paper bills.  However, we are of the Opinion that the ALJ has erred in his finding that the Complainant is entitled to a Commission-issued payment agreement.

The record in this case indicates that the Complainant defaulted on prior Commission-issued payment agreements in April 2010 and May 2012, as well as two Company-issued payment agreements.  However, during the hearing, the Complainant testified that he had a business where his average gross income had been $25,000 per month.  The Complainant also testified that his current income is between $5,400 and $6,000 per month.  Although the ALJ granted the Complainant a new Commission-ordered payment agreement based on this change in income, a closer examination of the record in this proceeding indicates that the Complainant’s change in income in 2010 predates the issuance of the most recent Commission-ordered payment agreement.  According to the Complainant’s testimony at the evidentiary hearing held on July 24, 2013, his previous business, which produced $25,000 in income per month, “ended three years ago” in 2010.  Tr. at 20.  The most recent Commission-ordered payment agreement was granted on May 8, 2012.  Our review of the record reveals that the Complainant failed to provide evidence to demonstrate that a change in income occurred after the Commission’s issuance of this payment agreement.

We note that Sections 1403 and 1405(d) of the Code, 66 Pa. C.S. §§ 1403 and 1405(d), read, in pertinent part, as follows:

§ Section 1403. Definitions

*	*	*

“Change in income.”  A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.

*	*	*

§ 1405. Payment agreements

*	*	*

	(d)	Number of Payment agreements.— Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent agreement with a customer.


Hence, the Code prohibits us from establishing a second payment agreement if a customer has defaulted on a previous payment agreement, absent a change in income; however, the change in income must occur after the most-recent Commission-ordered payment agreement has been issued.  Because there has been no change in income since the Complainant’s May 8, 2012 Commission-issued payment agreement, we cannot issue one in this case.  Accordingly, we shall deny the Complainant’s request for a payment agreement.  

Conclusion

		Based on our review of the record, the ALJ’s Initial Decision, and the applicable law, we shall modify the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 

		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Joel H. Cheskis, issued October 17, 2013, is adopted, as modified by this Opinion and Order.

2.	That the portion of the Formal Complaint filed by Fred Lavner against PECO Energy Company at Docket No. C-2013-2357426 requesting that he receive his monthly bills in paper form is sustained and PECO Energy Company is directed to provide Mr. Lavner with his monthly bill in paper form going forward.

3.	That the Formal Complaint filed by Fred Lavner against PECO Energy Company at Docket No. C-2013-2357426 is dismissed in all other respects, consistent with this Opinion and Order.

		4.	That this docket be marked closed.
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