BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Jason T. Perry					:
						:
	v.					:		Docket No. C-2013-2393169
						:
West Penn Power Company			:



ORDER DENYING PRELIMINARY OBJECTIONS 


HISTORY OF THE PROCEEDING


		On November 18, 2013, Jason T. Perry (Complainant) pro se filed a formal Complaint (Complaint) against West Penn Power Company (West Penn or Respondent) with the Pennsylvania Public Utility Commission at Docket No. C-2013-2393169. 

		Complainant avers that Respondent is threatening to shut off his service or has already shut off his service.  He further avers that incorrect charges are on his bill and that he is having a reliability, safety, or quality problem with his service.  Complaint at 2.  Although Complainant is not specific about the details in his complaint, he requests an audit of both of his electric accounts at his current address and a “reimbursement of frivolous/illegal charges.”  Complaint at 3.  This is a timely appeal of a Bureau of Consumer Services (BCS) decision dated November 13, 2013 at Case No. 3113790.  

		The Complaint was served upon West Penn on November 19, 2013.
Respondent filed an Answer and New Matter as well as Preliminary Objections on December 9, 2013, admitting that service at the residence was provided to Complainant in his name from June 5, 2012 through June 21, 2013, when service was terminated for non-payment.  When Complainant contacted BCS on June 21, 2013, service was restored on the same date.  Respondent avers service is now in the name of Thomas Bogacki.  The Company avers that it concluded an investigation into Complainant’s “shared meter” allegation and found a “shared meter” situation existed on or about November 25, 2013.  The Company is willing to work with Complainant to have service transferred back into Complainant’s name consistent with the provisions of 66 Pa. C.S. § 1529.1.  The Company denied frivolous or illegal charges on Complainant’s account.  The Company requests the case be dismissed for lack of standing regarding the account prior to June 5, 2012 or, in the alternative, that the case be referred to the Office of Administrative Law Judge’s Mediation Unit.   

		No Answer to the New Matter has been filed and more than 20 days have elapsed.  West Penn’s Preliminary Objections are ripe for a decision.

DISCUSSION

		Preliminary objections are appropriate under Commission regulations.  52 Pa. Code § 5.101.  Commission preliminary objection practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994).    

Preliminary objections are limited to the following:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.
* * * 
52 Pa. Code § 5.101(a).  
		
		When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleading factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).   

Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide in pertinent part:

	(a)	A preliminary motion is available to participants.  The 			preliminary motion shall state specifically the grounds 			relied upon, the standing of the party and shall be limited to 		the following:
	
(1) 	A motion questioning the jurisdiction of the 					Commission.

	(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

52 Pa.Code § 5.101(a)(1);(3) and (4).

The Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. PUC, 157 Pa. Super 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).  This Commission has discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. §703(b)(, 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing  Lehigh Valley Power Comm. V. PUC, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. PUC, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa.PUC 24 (1988).

The Commission must view the complaint in the light most favorable to Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (1994).

Viewing the Complaint in this case in the light most favorable to the Complainant, Mr. Perry received electric service at 416 W. New Castle Street, Apt. No. 1, Butler, PA, and he is averring that there was or is a pending termination, that there are incorrect charges on his bill, and that there are issues with reliability, safety or quality with his utility service.  He requests an audit of his electric accounts and reimbursement or credit for illegal charges.  These are all issues over which the Commission has jurisdiction.  The Commission can decide if a customer was billed incorrectly and can order billing refunds.  Additionally, the Commission can also order civil penalties be paid for violations of Commission regulations and orders.  

Regarding Respondent’s contention that Complainant lacks standing, the law requires a complainant demonstrate an interest in the matter that is substantial, direct and immediate.  William Penn Parking Garage, Inc. et. al. v. City of Pittsburgh, 346 A.2d 269 (Pa. 1975).   Complainant avers he was a customer of West Penn Power, regarding the service property in question, and accepting this as true, Complainant has a direct interest in whether he was incorrectly charged and whether the service was unreasonable or unreliable.  I find the complaint shows sufficient standing to proceed.  However, since Respondent requested in the alternative that this case go to the mediation unit and it appears Respondent is willing to reestablish service in Complainant’s name, the complaint will be referred to the mediation unit for mediation review. 

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by West Penn Power Company are denied.

		2.	That the complaint captioned Jason T. Perry v. West Penn Power Company, C-2013-2393169, be referred to our mediation unit for mediation review.

		
Date:  December 30, 2013 		_______________________________
					Elizabeth Barnes
					Administrative Law Judge	
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