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INTRODUCTION

		This Decision finds that a utility company has satisfied its burden of demonstrating that a proposal to allocate a portion of its wastewater revenue requirement to water customers is just and reasonable, complies with the requirement of Section 1308 of the Public Utility Code regarding voluntary changes in rates, as well as other applicable statutes and regulations regarding increases in rates, and is also supported by substantial evidence.  In making such finding, the Decision further finds that a Settlement Petition that resolves a request of the utility company for an increase to its water and wastewater rates is in the public interest and consistent with the Commission standard for approving settlements.  The Decision therefore recommends that the Settlement Petition be approved in its entirety without modification and the formal complaints be dismissed.



HISTORY OF THE PROCEEDING


On May 29, 2013, The York Water Company (York Water or the Company) filed with the Pennsylvania Public Utility Commission (Commission) Supplement No. 111 to Tariff Water-Pa. P.U.C. No. 14 and Supplement No. 1 to Tariff Wastewater-Pa. P.U.C. No. 1 to become effective August 1, 2013, containing proposed changes in rates, rules, and regulations calculated to produce $7,144,352 (16.8%) in additional annual revenues.  On June 4, 2013, the Office of Consumer Advocate (OCA) filed a Formal Complaint in response to the filing at Docket Number C-2013-2367038.  On June 20, 2013, the Commission’s Bureau of Investigation and Enforcement (I&E) entered its appearance.

By Order entered July 16, 2013, the Commission noted that the tariffs proposed by York Water would be suspended by operation of law pursuant to 66 Pa.C.S. § 1308(d) until March 1, 2014, unless permitted by Commission Order to become effective at an earlier date.  The Commission further instituted an investigation to determine the lawfulness, justness and reasonableness of the proposed and existing rates, rules and regulations.  Accordingly, the Commission assigned the case to the Office of Administrative Law Judge for the prompt scheduling of hearings as may be necessary culminating in the issuance of a Recommended Decision.

On July 19, 2013, the Commission issued a Hearing Notice establishing an Initial Prehearing Conference for this matter for Thursday, August 1, 2013 at 10:00 a.m. in Hearing Room 4 of the Commonwealth Keystone Building in Harrisburg and assigning us as Presiding Officers.  A Prehearing Conference Order was issued on July 22, 2013.

On July 25, 2013, the Office of Small Business Advocate (OSBA) filed a formal Complaint, Verification, Public Statement and Notice of Appearance.  The OSBA’s Complaint was docketed at C-2013-2375700.  Formal Complaints were also filed by customers Larry L. Wolfe on June 25, 2013, at Docket Number C-2013-2370416, and John C. Eline on July 17, 2013, at Docket Number C-2013-2374421.

The Prehearing Conference was held on August 1, 2013 as scheduled.  During the Prehearing Conference, various procedural matters were discussed.  Most notably, a procedural schedule was agreed upon and the parties were reminded that Commission policy promotes settlements.  52 Pa.Code § 5.231(a).

Multiple rounds of pre-served testimony were distributed by the parties in accordance with the procedural schedule.  By email dated October 21, 2013, the Presiding Officers were advised that an agreement in principle had been reached between the Company, OCA, OSBA and I&E.  The parties agreed to waive cross examination of witnesses and requested that the pre-served testimony be admitted into the record by verification at the hearing scheduled for October 22, 2013.  The evidentiary hearing was held as scheduled for such purposes.  The following witnesses’ pre-served testimony and the Company’s initial filing were admitted into the record at the October 22, 2013 hearing:

York Water Company

Jeffrey R. Hines (YWC Statement (St.) No. 1)

Joseph T. Hand (YWC St. No. 2)

Kathleen M. Miller (YWC St. No. 3, YWC St. No. 3W, YWC St. No. 103, YWC St. No. 103-R and Exhibit Nos. KMM-1R Revised, KMM-2R, KMM-3R and KMM-4R and YWC St. No. 103W)

Ted W. Atland (YWC St. No. 4, YWC St. No. 4W, YWC St. No. 104 and YWC St. No. 104W)

Matthew E. Poff (YWC St. No. 5, YWC St. No. 5W, YWC St. No. 105 and YWC St. No. 105W)

John J. Spanos (YWC St. No. 106 and Exhibit Nos. HVI, FVI-A, FVI-B, HVI-W, FVI-WA and FVI-WB)

Paul R. Moul (YWC St. No. 107 and Exhibit No. FVII and YWC St. No. 107-R and Exhibit No. FVIIR)

Paul R. Herbert (YWC St. No. 108 and Exhibit No. FVIII and YWC St. No. 108-R and Exhibit Nos. 108-R-1 and 108-R-2)

I&E

Rachel Maurer (I&E St. No. 1 and Exhibits and I&E St. No. 1SR and Exhibits)

Christine Wilson (I&E St. No. 2 and Exhibits and I&E St. No. 2SR and Exhibits)

Kokoa Apetoh (I&E St. No. 3 and Exhibits and I&E St. No. 3SR and Exhibits)

OCA

Michael A. Bleiweis (OCA St. No. 1 and OCA St. No. 1S)

Charles W. King (OCA St. No. 2 and OCA St. No. 2S)

Jerome D. Mierzwa (OCA St. No. 3 and OCA St. No. 3S)

OSBA

Brian Kalcic (OSBA St. No. 1 and Exhibits, OSBA St. No. 2 and OSBA St. No. 3 and Exhibits)

Larry L. Wolfe

	Larry L. Wolfe (Wolfe St. No. 1 and Wolfe St. No. 2)

One consumer complainant, Larry L. Wolfe, did not sign the Settlement and presented pre-served testimony that was also admitted into the record at the hearing without cross-examination regarding, inter alia, the allocation of wastewater revenue requirement.  During the hearing, Mr. Wolfe agreed that he would only pursue the allocation of the wastewater revenue requirement issue he raised in his pre-served testimony and that he would not further pursue his other issues.  As a result, a Briefing Order was issued on October 23, 2013 to allow the parties to file Main Briefs and Reply Briefs as per the original schedule established for this proceeding regarding the allocation of wastewater revenue requirement.  Furthermore, the Company was tasked with serving the formal complainants who did not sign the Settlement with a copy of the Settlement at the time it was submitted to the Presiding Officers and the Secretary’s Bureau.

On November 6, 2013, Main Briefs were received from York Water, Mr. Wolfe and OCA.

On November 7, 2013, the Settlement Petition was submitted.  The Settlement Petition was signed by York Water, OCA, OSBA and I&E (“Joint Petitioners”).  Attached to the Settlement Petition were proposed tariff supplements (Appendices A and B), a proof of revenues for both water and wastewater (Appendices C and D) and statements in support of the Settlement from each of the signatory parties (Appendices E, F, G and H).

On November 8, 2013, a letter from the Presiding Officers was sent via first class mail to all parties giving the formal complainants who did not sign the Settlement Petition an opportunity to submit comments or objections to the Settlement Petition by November 18, 2013.  The letter also explained remaining procedural issues for this matter, including the opportunity to file Exceptions to the Recommended Decision if necessary.

On November 14, 2013, Reply Briefs were filed by York Water, OCA, OSBA and Mr. Wolfe.

Pursuant to the directions provided in the November 8, 2013 letter from the Presiding Officers, Mr. Eline filed a letter in response to the Settlement Petition on November 14, 2013.  On November 18, 2013, Mr. Wolfe filed Comments and Objections in response to the Settlement Petition.

Finally, on November 25, 2013, York Water replied to the letter and Comments filed by the formal consumer complainants in response to the Settlement Petition.

The record in this proceeding closed on November 25, 2013, the date the parties submitted their replies to the letter and Comments filed by the formal consumer complainants in response to the Settlement Petition.  For the reasons set forth below, the Settlement Petition will be recommended for approval without modification and the Complaints filed by Mr. Wolfe and Mr. Eline will be denied.


DESCRIPTION OF THE COMPANY

York Water is the oldest investor owned public utility in the country, having been formed in 1816.  York Water St. No. 1 at 3.  The Company is engaged in the business of furnishing water service to nearly 64,000 customers pursuant to certificates of public convenience and necessity issued by the Commission.  Id.  York Water provides direct water service in the City of York, in the Boroughs of Hallam, East Prospect, Jacobus, Jefferson, Loganville, Manchester, Mount Wolf, New Salem, North York, Railroad, Seven Valleys, Spring Grove, West York and Yorkana, and in the Townships of Codorus, Conewago, East Manchester, Hellam, Hopewell, Jackson, Lower Windsor, Manchester, North Codorus, North Hopewell, Paradise, Shewsbury, Springettsbury, Springfield, Spring Garden, West Manchester, West Manheim, Windsor and York in York County and the Boroughs of Abbottstown and Carroll Valley and Townships of Berwick, Oxford, Hamilton, Reading, Mount Pleasant and Union in Adams County.  Id. at 3-4.  The Company also provides wholesale service to the Boroughs of Glen Rock, New Freedom, and Stewartstown and to Dover Township.  Id. at 4.  In addition, York Water provides wastewater service in East Manchester Township, York County.  Id.

On February 28, 2012, York Water filed an application with the Commission, Docket Number A-2012-2291572, for approval of its agreement to purchase the wastewater facilities of Asbury Pointe Water and Sewer Company (“Asbury Pointe”) located in East Manchester Township, York County, and to expand the then current service territory of Asbury Pointe to include an abutting development.  Id. at 10.  Asbury Pointe served approximately 237 wastewater customers which York Water began serving on August 1, 2012 after receiving Commission approval of the acquisition.  Id.

On December 21, 2012, York Water filed with the Commission a Petition for Authorization to Present a Combined Filing for a General Rate Increase Under 66 Pa.C.S. § 1308(d) Covering both its Water and Wastewater Revenue Requirements Pursuant to 66 Pa.C.S. § 1311(c) at Docket Number P-2012-2340409.  In its Petition, York Water requested authority to present a combined water and wastewater revenue requirement in its next base rate proceeding.  The Commission granted York Water’s Petition to present a combined rate filing by Order entered February 28, 2013.  Although York Water has acquired other properties recently, the revenue requirement allocation specifically related to the acquisition of Asbury Pointe is the only issue that has been fully litigated in this case.

FINDINGS OF FACT

1. On May 29, 2013, York Water filed with the Commission Supplement No. 111 to Tariff Water-Pa. P.U.C. No. 14 and Supplement No. 1 to Tariff Wastewater-Pa. P.U.C. No. 1 to become effective August 1, 2013 containing proposed changes in rates, rules and regulations calculated to produce $7,144,352 (16.8%) in additional revenues.

2. On June 4, 2013, OCA filed a Formal Complaint, Docket Number C-2013-2367038.

3. On June 20, 2013, I&E filed a Notice of Appearance.

4. On June 25, 2013, Larry L. Wolfe filed a formal Complaint, Docket Number C-2013-2370416.

5. On July 17, 2013, John C. Eline filed a formal Complaint, Docket Number C-2013-2374421.

6. On July 25, 2013, OSBA filed a formal Complaint, Verification, Public Statement and Notice of Appearance, Docket Number C-2013-2375700.

7. On August 1, 2013, a Prehearing Conference was held during which time various procedural issues were discussed and a procedural schedule was established.

8. On August 19, 2013, Mr. Wolfe served his Direct Testimony.

9. On September 4, 2013, OCA, OSBA and I&E submitted their Direct Testimony.

10. On September 30, 2013, York Water and OSBA submitted Rebuttal Testimony.

11. On October 10, 2013, Mr. Wolfe submitted Surrebuttal Testimony.

12. On October 16, 2013, OCA, OSBA and I&E submitted their Surrebuttal Testimony.

13. On October 21, 2013, the Presiding Officers were advised that an agreement in principle on all issues had been reached between York Water, OCA, OSBA and I&E.

14. On October 22, 2013, an evidentiary hearing was held for purposes of admitting into the record by verification and without cross-examination the initial base rate filing and the pre-served testimony of York Water, OCA, OSBA, I&E and Mr. Wolfe.

15. On November 6, 2013, Main Briefs regarding the allocation of the wastewater revenue requirement were submitted by York Water, OCA and Mr. Wolfe.

16. On November 7, 2013, a Settlement Petition signed by York Water, OCA, OSBA and I&E was submitted with proposed tariff supplements, a proof of revenues for both water and wastewater and statements in support of the Settlement from each of the signatory parties.

17. On November 14, 2013, Reply Briefs regarding the allocation of the wastewater revenue requirement were filed by York Water, OCA, OSBA and Mr. Wolfe.

18. Comments or objections in response to the Settlement Petition were filed by John Eline on November 8, 2013 and Mr. Wolfe on November 18, 2013.

19. Replies to the comments or objections to the Settlement Petition were filed on November 25, 2013 by York Water.

20. York Water acquired and began to provide wastewater service to Asbury Pointe in 2012, with the Commission’s approval. York Water St. No. 1 at 10.

21. York Water provides water service to the customers of Asbury Pointe.  York Water St. No. 1 at 20.

22. The Asbury Pointe community has approximately 233 customers.  Settlement Petition, Appendix D.

23. All of the Asbury Pointe customers are residential customers.  Exhibit No. FII-3W.

24. At the time York Water acquired the Asbury Pointe wastewater system, the wastewater system was facing serious regulatory issues, including a Notice of Violation from the Department of Environmental Protection (“DEP”) for violating reporting requirements, as well as having improper operation and maintenance violations.  York Water St. No. 1 at 10.

25. To address the noncompliance issues, the previous owner had entered into a Consent Order and Agreement (“COA”) with DEP.  York Water St. No. 1 at 10.

26. The prior owner of Asbury Pointe did not wish to continue to provide service due to compliance problems including receiving a Notice of Violation from the DEP.  York St. No. 1 at 10.

27. The Asbury Pointe wastewater system was a nonviable wastewater system.  York Water St. No. 1 at 10-11.

28. To bring the wastewater system into compliance with the COA, York Water had to make significant capital-intensive improvements, including $86,000 to repair a storm damaged detention pond and $68,000 to install an effluent flow meter.  York Water St. No. 1 at 11.

29. The Asbury Pointe wastewater system is now in compliance with regulatory requirements and York Water has improved the reliability of service to these customers.  York Water St. No. 1 at 11.

30. If York Water allocated the full cost of service, as reflected in the revenue requirement in the Settlement Petition, to only wastewater customers, wastewater rates would increase by approximately 77.6% over currently effective rates or an increase of $40.00 per month to more than $71.00 per month per customer.  York Water St. No. 103W at 7.

31. The allocation agreed to in the Settlement will increase rates by 25%, which brings wastewater rates up to $50.00 per month and will limit the magnitude of the wastewater increase by spreading a portion of the increase to the larger customer base of the residential water customer class.  York Water St. No. 3-R at 42; York Water St. No. 103W at 7.

32. The average residential re-pumped water customer’s monthly bill, as a result of the Settlement and including the allocation, is under $45.00 per month.  Settlement Petition, III.23.

33. The wastewater increase under the Settlement of 25% is much higher than the 12.7% increase for residential water customers under the Settlement.  Settlement Petition, III.23.

34. York Water has approximately 57,582 residential water customers.  Exhibit FII-9 at 2.

35. Dividing the amount of the allocation agreed to in the Settlement, $58,826, by the total number of residential water customers produces a total allocated cost per customer of $1.02 per year or a total cost per customer per bill of approximately 8.5 cents.  Exhibit FII-9 at 2.

36. In its Direct Testimony, I&E proposed a capital structure of 45.69% debt and 54.31% equity.  I&E St. No. 1 at 10.

37. In its Direct Testimony, OCA proposed a capital structure similar to I&E’s proposal.  OCA St. 2 at 21.

38. In its Rebuttal Testimony, York Water agreed to the capital structure proposed by I&E.  York Water St. No. 3-R at 3.

39. In its Rebuttal Testimony, York Water indicated that an anticipated future refinancing for one of its debt issues at a lower rate would no longer occur, due to rising interest rates subsequent to the Company’s filing and, therefore, the Company’s projected weighted average debt cost rate was revised from 6.2% to 6.5%.  York St. No. 3-R at 3.

40. The impact of the change in weighted average debt cost rate and other corrections to York Water’s filing increased the Company’s revenue deficiency by approximately $980,000.  York Water St. 3-R at 44.

41. The revenue requirement agreed to in the Settlement Petition is a compromise between the parties’ litigation positions.

42. The $2,300,000 that York Water will annually contribute to its defined benefit plan pension trusts specified in the Settlement Petition is a compromise between York Water’s claim of $3,399,097 and the proposals from the OCA and I&E of $1,650,000.  York Water St. No. 3-R at 7-10; OCA St. No. 1 at 37; I&E St. No. 2 at 11.

43. Despite contributing more than the 2010 minimum required contribution level for the past three years, the unfunded portion of York Water’s future pension liability has increased since the 2010 rate proceeding.  York Water St. No. 3-R at 7-8.

44. The positive acquisition adjustment for York Starview, LP is $35,897.  York Water St. No. 1 at 13.

45. The positive acquisition adjustment for Section A Water Corporation is $34,728.  York Water St. No. 1 at 14-15.

46. York Water originally proposed to allocate $96,020 of the wastewater revenue requirement increase to water customers and to increase wastewater revenues by $27,960, or by 25%.  York Water St. No. 103W at 7.

47. The OSBA proposed a revised revenue allocation which would move the Company to full cost of service for all customer classes and allocate more of the increase to industrial customers and less to small commercial customers.  OSBA St. No. 1 at 5-6.

48. The OCA disagreed with York Water’s cost of service study and proposed that the Company revise the customer demand factors under the cost of service study that would allocate less of the increase to residential customers and more of the increase to commercial and industrial customers.  OCA St. No. 3 at 6-14, 16.

49. The Settlement Petition maintains the increase in wastewater revenues of $27,960, or by 25%, but scales back the portion of the wastewater revenue requirement increase that has been allocated to water customers to $58,826.  Settlement Petition, III.22(b).



DISCUSSION

		In this case, Mr. Wolfe, a customer of the Company and a formal complainant who was an active party in this case, contests a proposed allocation of York Water’s wastewater revenue requirement to its water customers that was included as part of a comprehensive Settlement between the Company, OCA, OSBA and I&E.  As a result, this Decision will both 1) dispose of the contested issue and 2) address whether the Settlement should be approved without modification as being in the public interest.

I.	The Proposal To Allocate A Portion Of The Wastewater Revenue Requirement To Water Customers Is Just And Reasonable And Supported By Substantial Evidence.

1. Legal Standard

The Commission applies certain principles in deciding any general rate increase case brought pursuant to 66 Pa.C.S. § 1308(d).  In general, a public utility seeking a general rate increase is entitled to an opportunity to earn a fair rate of return on the value of the property dedicated to public service.  Pa. Gas and Water Co. v. Pa. Pub. Util. Comm’n, 341 A.2d 239 (Pa. Cmwlth. 1975).  In determining what constitutes a fair rate of return, the Commission is guided by the criteria set forth in Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679 (1923) (Bluefield) and Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944).  In Bluefield, the United States Supreme Court stated:

A public utility is entitled to such rates as will permit it to earn a return on the value of the property which it employs for the convenience of the public equal to that generally being made at the same time and in the same general part of the country on investments in other business undertakings which are attended by corresponding risks and uncertainties; but it has no constitutional right to profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.  The return should be reasonably sufficient to assure confidence in the financial soundness of the utility and should be adequate, under efficient and economical management, to maintain and support its credit and enable it to raise the money necessary for the proper discharge of its public duties.  A rate of return may be too high or too low by changes affecting opportunities for investment, the money market and business conditions generally.

Id. at 692-693.

		Furthermore, the public utility seeking a general rate increase has the burden of proof to establish the justness and reasonableness of every element of the rate increase request.  66 Pa.C.S. § 1308(d).  Section 315(a) of the Public Utility Code sets forth the standard to be met by the public utility:

Reasonableness of rates.–In any proceeding upon the motion of the Commission, involving any proposed or existing rate of any public utility, or in any proceeding upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.
		
66 Pa.C.S. § 315(a).

		In a general rate increase proceeding, the burden of proof does not shift to parties challenging a requested rate increase.  The utility has the burden of establishing the justness and reasonableness of every component of its rate request throughout the rate proceeding.  Other parties to the proceeding do not have the burden of proof to justify an adjustment to the public utility’s filing.  In this regard, the Pennsylvania Supreme Court stated:

[T]he appellants did not have the burden of proving that the plant additions were improper, unnecessary or too costly; on the contrary, that burden is, by statute, on the utility to demonstrate the reasonable necessity and cost of the installations, and that is the burden which the utility patently failed to carry.

Berner v. Pa. Pub. Util. Comm’n, 116 A.2d 738, 744 (Pa. 1955).

		A public utility, however, in proving that its proposed rates are just and reasonable, does not have the burden to affirmatively defend claims it has made in its filing that no other party has questioned.  While it is axiomatic that a utility has the burden of proving the justness and reasonableness of its proposed rates, it cannot be called upon to account for every action absent prior notice that such action is to be challenged.  Allegheny Center Assocs. v. Pa. Pub. Util. Comm’n, 570 A.2d 149 (Pa. Cmwlth. 1990).

		In analyzing a proposed general rate increase, the Commission determines a rate of return to be applied to a rate base measured by the aggregate value of all the utility’s property used and useful in the public service.  In determining a proper rate of return, the Commission calculates the utility’s capital structure and the cost of the different types of capital during the period in issue.  The Commission has wide discretion, because of its administrative expertise, in determining the cost of capital.  Equitable Gas Co. v. Pa. Pub. Util. Comm’n, 405 A.2d 1055 (Pa. Cmwlth. 1979).

Finally, the decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n., 489 Pa. 109, 413 A.2d 1037 (1980) (Norfolk & Western); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).

2. Position of the Parties

In this case, Mr. Wolfe, appearing pro se, has argued that no portion of the revenue requirement for York Water’s wastewater customers should be allocated to the revenue requirement for York Water’s water customers.  In his Main Brief, Mr. Wolfe questioned whether York Water has “met its burden of proof by presenting substantial evidence that the revenue reallocation it proposes is in the public interest and just and reasonable.”  Wolfe Main Brief (M.B.) at 2.  Mr. Wolfe argued that it is unreasonable, unjust and not in the public interest for the 57,582 residential water customers of the Company to pay more so that 233 wastewater customers of the Company can pay less.  Id. at 3.  Mr. Wolfe noted that, doing so, means that some water customers of lesser financial means, including the aged, disabled and infirm, will be subsidizing some wastewater customers of greater financial means.  Id.  Mr. Wolfe also argued that the notice provided by the Company to its customers that such allocation was being proposed was inadequate and complained that no public input hearings were held to conveniently obtain the level of public interest on this issue.  Id. at 3-4.  Mr. Wolfe criticized the wastewater revenue requirement allocation as a “tax-like assessment,” Id. at 4-5, and concluded that the Commission should deny the Settlement Petition.

In its Main Brief, York Water argued that Act 11 of 2012 recently amended Section 1311(c) of the Public Utility Code to allow for the allocation of a portion of the wastewater revenue requirement to water customers.  York Water M.B. at 7, citing, 66 Pa.C.S. § 1311(c).  York Water cited to various public interest factors in support of its position that the revenue requirement allocation should be approved.  This includes the Commission’s 1996 Policy Statement creating incentives for the acquisition of small water and wastewater systems, Id. at 9-10, citing, Policy Statement Re: Incentives for the Acquisition and Merger of Small, Nonviable Water and Waste Water Systems, Docket No. M-00950686, Order (entered Feb. 23, 1996), as well as the Commission’s Tentative Implementation Order on Act 11, Id. at 10, citing, Tentative Implementation Order on Act 11, Docket No. M-2012-2293611 (issued May 10, 2012) (Implementation Order).  York Water then cited to record evidence in this proceeding in support of its position that it is in the public interest to allocate a portion of the wastewater revenue requirement increase to water customers in this proceeding and that doing so will mitigate significant rate impacts for wastewater customers but not significantly impact water customers.  Id. at 11-14.  York Water concluded its Main Brief by requesting that Mr. Wolfe’s formal Complaint be denied and that the Settlement Petition be approved.

In its Main Brief, OCA noted that York Water is required to affirmatively demonstrate the reasonableness of every element of its claim and that the proposed rates are just, reasonable and in the public interest.  OCA M.B. at 4-5.  OCA further noted that, under recently amended Section 1311(c) of the Public Utility Code, the Commission must determine whether an allocation of a portion of the wastewater revenue requirement to the water revenue requirement is in the public interest.  Id. at 6, citing, 66 Pa.C.S. § 1311(c).  OCA argued that absent the allocation, wastewater customers would have realized an approximate 110% increase under the Company’s original proposal but that, instead, a 25% increase in rates for wastewater customers plus a 0.33% additional increase for water customers was reasonable, in part because of the ratemaking principle of gradualism.  Id. at 6-8.  OCA, therefore, concluded that the proposed wastewater revenue allocation to water customers, as scaled back in the Settlement Petition, should be approved because it is not unreasonable and is in the public interest in this case.

In response to the Main Briefs filed by York Water and OCA, Mr. Wolfe continued in his Reply Brief to maintain that it is not just, reasonable or in the public interest for 100% of the Company’s residential water ratepayers to subsidize a service which the Company provides to only four tenths of one percent of those same ratepayers.  Wolfe Reply Brief (R.B.) at 2.  Mr. Wolfe further reiterated that it is patently unfair, unjust and unreasonable “to allow a monopolistic business to maintain its profitability and pay stockholder dividends while foisting its expenses onto the backs of a select group of its ratepayers without regard to the fact that the assessed group derives no benefit from the service it would be subsidizing.”  Id. at 3.  Instead, Mr. Wolfe argued that the cost of the revenue allocation should be borne by York Water’s stockholders in the form of reduced dividends.  Id.

In response to the Main Brief filed by Mr. Wolfe, York Water argued in its Reply Brief that Mr. Wolfe raised several issues in his Main Brief that were not raised during the evidentiary portion of the proceeding and are unsupported by the record.  York Water R.B. at 1-6.  This includes his arguments regarding the impact of the allocation on relative income levels and notice provided to customers.  Id. at 2-4.  York Water also responded to Mr. Wolfe’s Main Brief by arguing that Mr. Wolfe’s assertion that it is not in the public interest to allocate a portion of the wastewater revenue to water customers is unsupported and should be rejected.  Id. at 6-7.  York Water also contested Mr. Wolfe’s assertion that the small impact on water customers resulting from the allocation is not a relevant factor by arguing that the financial impact of the revenue allocation is a factor to consider when determining what is in the public interest.  Id. at 7-8.  York Water also responded to Mr. Wolfe’s Main Brief by asserting that the allocation is properly limited to residential water customers in this case because all the wastewater customers are residential customers and Mr. Wolfe has presented no evidence to support an alternative allocation among water customer classes.  Id. at 10.

In response to the Main Brief filed by Mr. Wolfe, OCA argued in its Reply Brief that the General Assembly allows utilities to mitigate the impact of potentially immense rate increases on wastewater consumers through the amendment to Section 1311(c) of the Public Utility Code if the proposal is found to be in the public interest.  OCA R.B. at 2-4.  OCA reiterated the financial impact of the scaled back increase is only $1.02 per year per water customer and contends that the allocation is not unreasonable.  Id. at 3.  OCA also replied to Mr. Wolfe’s argument that allocating a portion of the wastewater revenue requirement to water customers equates to a tax by asserting that the amendment of Section 1311(c) does not permit a utility to collect any additional money, only reallocate money if in the public interest.  Id. at 4.

Finally, in response to the Main Brief filed by York Water, OSBA argued in its Reply Brief that, even though it did not file a Main Brief, it sought to correct an incorrect statement of law it believed was made by York Water in its Main Brief when the Company stated that the Commission has “a great deal of discretion in determining the allocation of costs in a base rate proceeding.”  OSBA R.B. at 3.  OSBA argued first that rates and rate structure must be set for each utility service primarily based on a cost-of-service study.  Id. at 4, citing, Lloyd v. Pa. Pub. Util. Comm’n., 904 A.2d 1010, 1020 (Pa. Cmwlth 2006), alloc denied, 916 A.2d 1104 (Pa. 2007) (Lloyd).  OSBA added that although the Commission may consider gradualism in setting rates, the cost-of-service study is the “polestar” of ratemaking concerns.  Id. at 5.  OSBA next argued, however, that the issue contested by Mr. Wolfe does not pertain to class cost-of-service but is a revenue allocation issue that is controlled by Section 1311(c).  Thus, OSBA argued, York Water’s legal argument that the Commission has a great deal of discretion in determining the allocation of costs in a base rate proceeding is both inaccurate and irrelevant to the determination of this issue.  Id.

I&E filed neither a Main Brief nor a Reply Brief.

3. 

3. Discussion

In this case, York Water has satisfied its burden of demonstrating that the proposed allocation of wastewater revenue requirement to water customers, as detailed in the Settlement Petition, is just and reasonable and consistent with all applicable statutes and regulations and supported by substantial evidence.  As such, the allocation proposal will be adopted.

To begin, York Water’s wastewater revenue requirement allocation proposal is precisely what the General Assembly allowed when it amended Section 1311(c) of the Public Utility Code in 2012.  As amended, Section 1311(c) provides:

(c) Segregation of property.—When any public utility furnishes more than one of the different types of utility service, the commission shall segregate the property used and useful in furnishing each type of such service, and shall not consider the property of such public utility as a unit in determining the value of the rate base of such public utility for purpose of fixing base rates.  A utility that provides water and wastewater service shall be exempt from this subsection upon petition of a utility to combine water and wastewater revenue requirements.  The commission, when setting base rates, after notice and opportunity to be heard, may allocate a portion of the wastewater revenue requirement to the combined water and wastewater customer base if in the public interest.

66 Pa.C.S. § 1311(c) (emphasis added).  Significantly, the original language of this statute comprised only the first sentence.  The General Assembly added the last two sentences, emphasized above, that specifically allow York Water to do what it seeks to do in the Settlement Petition.  Furthermore, the General Assembly allowed such actions specifically for a utility that provides water and wastewater service, as is the case here with York Water.  A utility that provides both electric and gas service, for example, as some utilities do, cannot allocate revenue requirement amongst utility services.

		Support for York Water’s wastewater revenue requirement allocation proposal, however, is found in more than just the amended Section 1311(c).  For example, York Water relied on the Implementation Order implementing Act 11 and a 1996 Policy Statement regarding incentives for acquisition and merger of small, nonviable water and wastewater systems when discussing in its Main Brief some of the public policy reasons that may have led to the General Assembly amending Section 1311(c) as it did.

As York Water noted, the Commission has explained that it is in the public interest for larger more stable utilities to acquire nonviable systems that may not be economically self-sustaining, may not meet all regulatory mandates and may have quality issues.  York Water M.B. at 9.  York Water further explained:

The Commission noted that for these systems, the customer base is too small to support the costs of a well-managed and properly functioning system, and may not be able to complete appropriate infrastructure upgrades due to lack of available capital.  The Commission stated that the public interest is served by the elimination of these inadequately operated small companies.  The Commission has also previously noted that spreading costs across a larger rate and revenue base is in the public interest because it ameliorates the impact of major capital additions needed from time to time in every service area, promotes flexibility in timing and financing major capital additions, and mitigates instability.

Id. at 9-10 (citations omitted).  Similarly, in the Implementation Order, the Commission noted that one of the benefits of Section 1311(c) is that the costs of necessary upgrades to wastewater systems to maintain safe and reliable service, which can be substantial on a standalone basis, can be spread among the common customer bases of the water and wastewater utilities.  Id. at 10, citing, Implementation Order, supra, at 5.  York Water noted that the Commission reaffirmed this statement in its Final Implementation Order.  Id.  (citation omitted).  York Water added that, “absent such allocation, larger, well-maintained water utilities, like York Water, will be discouraged from acquiring and upgrading small nonviable wastewater systems, because the resulting rate increases to wastewater customers may be substantial.”  Id.

		Record evidence in this case demonstrates that York Water’s acquisition of the Asbury Pointe wastewater system matches the reasoning and justification for the amendment to Section 1311(c).  As noted by York Water witness Jeffrey R. Hines, the President and Chief Executive Officer of York Water:

When York Water acquired the Asbury Pointe wastewater system, the system was facing serious environmental issues, which [York Water] was aware of and, pursuant to the Commission’s policies, intended to remedy.  The previous owner had received a Notice of Violation from the Department of Environmental Protection (“DEP”) for violating reporting requirements, as well as having improper operation and maintenance violations.  To address noncompliance issues, the previous owner had entered into a Consent Order and Agreement (“COA”) with DEP.

Since acquiring the wastewater system, York Water has remedied a storm damaged detention pond, and has made other capital-intensive necessary improvements in order to bring this system into compliance with the COA.  The system is now in compliance with regulatory requirements, and York Water has improved the reliability of service to those customers.

York Water M.B. at 11-12, citing, York Water St. No. 1 at 10-11.  York Water added, “this system is exactly the type of system that larger and more stable utilities, such as York Water, have been encouraged to acquire by the Commission’s policy, as well as the revisions to Section 1311(c) accomplished by Act 11.”  Id. at 12.

We agree.  For the same reasons identified by York Water witness Hines, we find the proposed allocation of a portion of the wastewater revenue requirement to water customers, as detailed in the Settlement Petition, is just and reasonable and consistent with all applicable statutes and regulations and supported by substantial evidence.

Similarly, the method in which York Water has determined to allocate a portion of the wastewater revenue requirement to water customers is just and reasonable and supported by substantial evidence.  York Water witness Kathleen M. Miller, the Chief Financial Officer for York Water testified that the allocation agreed to in the Settlement would accomplish the public interest objective of avoiding substantial rate increases for wastewater customers by limiting the magnitude of the wastewater increase and spreading a portion of the increase to the larger customer base of the water residential customer class.  Id., citing, York Water St. No. 3-R at 42.  Record evidence demonstrates that, absent the wastewater revenue requirement allocation, the 233 residential customers of Asbury Pointe would have realized a 110.9% increase.  York Water St. 103 at 10; OCA St. 3 at 19.  In the Settlement Petition, these wastewater customers would only see a 25% increase, going from $40 to $50.  Id.  Furthermore, under the revenue requirement agreed to in the Settlement Petition, the average residential water customer will see an increase of approximately 8.5 cents per month, or $1.02 per year as a result of the allocation.  See, York Water M.B. at 14; OCA R.B. at 3.  As a result, this allocation is just and reasonable.

 In contrast, Mr. Wolfe’s arguments are contrary to the overwhelming policy and legal arguments set forth by York Water and the OCA.  For example, Mr. Wolfe argued that the revenue requirement allocation proposed is unfair as “some number of residential water customers of lesser financial means would be obliged to subsidize some number of wastewater customers of greater financial means.”  Wolfe M.B. at 3.  Mr. Wolfe adds that “worse, some number of those residential water customers of lesser financial means include the aged, disabled and infirm.”  Id.  This argument, however, is without merit.

A fundamental principal of utility regulation involves spreading the cost of capital improvements over large groups of customers through the traditional rate base rate of return ratemaking formula that has been used in the water industry for decades.  When a water treatment plant is built, for example, the cost of that plant is placed into rate base and paid through rates of all customers, not just the customers whose water will be treated by that new plant.  In turn, in future rate cases, those customers who benefitted from others paying for their new water treatment plant will then be required to pay for capital improvements that benefit other customers, and not them.  Most customers would not be able to individually afford capital improvements built to provide them service, but they are benefitted by other customers of the company who help pay for the cost through rates.  In this case, the wastewater customers who are benefitting from water customers paying for the improvements to their wastewater system may, in the future, help pay for the costs of capital improvements to other parts of the utility system even though those improvements may not benefit them.  Mr. Wolfe’s argument that the interest of the many outweighs the interest of the few is contrary to fundamental principles of utility regulation.  At some time, Mr. Wolfe has benefitted by these cost sharing principles for which he is now being requested to pay 8 cents per month.

Mr. Wolfe’s argument that the revenue requirement allocation proposed in the Settlement requires that customers of lesser financial means, including the aged, disabled and infirm, subsidize some number of customers of greater financial means, is not only not supported by record evidence in this proceeding demonstrating the financial means of various groups of customers but also fails to consider, first, that the increase to the water customers is only $1.02 per year and, second, customers of lesser financial means may also be eligible for a low-income customer assistance program.  Furthermore, Mr. Wolfe’s argument, even if supported by record evidence, would likely be outweighed by the benefits to the wastewater customers receiving safe and reliable wastewater service at just and reasonable rates, especially in light of the public policies created by the General Assembly and the Commission for larger viable companies to acquire smaller nonviable companies.

Likewise, Mr. Wolfe’s arguments that the Company’s notice to consumers of the allocation of the wastewater revenue requirement was somehow inadequate, that public input hearings should have been scheduled in the service territory to allow greater opportunity for consumer input and that the proposed revenue allocation is akin to a tax are also without merit.  Whereas, again, Mr. Wolfe did not present evidence on these issues in testimony, it is clear that these arguments do not, individually or collectively, warrant modifying York Water’s revenue requirement allocation proposal in the Settlement Petition.  The sentence in York Water’s notice to its customers that Mr. Wolfe argued in his Main Brief as being “the opacity of that legalistic language to veil the real effect of its proposal on residential water customers,” is not opaque, legalistic or veiled.  Similarly, had Mr. Wolfe believed there was a need for a public input hearing in the Company’s service territory, he should have made that request during the Prehearing Conference when that issue was discussed amongst the parties.  Finally, OCA has accurately refuted Mr. Wolfe’s argument by noting that Section 1311(c) as amended does not permit a utility to collect additional monies but only allocate a portion of the wastewater revenue requirement to water customers, if in the public interest.  OCA R.B. at 4.  York Water’s wastewater revenue requirement allocation proposal, therefore, is not akin to a tax.

With regards to Mr. Wolfe’s argument that York Water’s wastewater revenue requirement allocation proposal is not properly supported by substantial evidence, this argument will also be rejected.  As noted above, York Water has provided evidence of the need for the revenue requirement allocation through its witness Mr. Hines in York Water Statement Number 1 and the method of allocation through its witness Ms. Miller in York Water Statement Number 3-R.  See also, OCA St. No. 3.  As noted above, “substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Norfolk & Western, supra.  We find the evidence presented by York Water on this issue is adequate to support the conclusion that the wastewater revenue requirement allocation proposal is just and reasonable.

We recognize that approving the wastewater revenue requirement allocation proposal, as we recommend, means that the rates paid by the 233 wastewater customers will not reflect the cost to provide them service.  We therefore encourage York Water to consider moving those rates closer to the cost of service in future rate case proceedings in accordance with sound ratemaking principles.  See, Lloyd, supra.

As such, York Water has satisfied its burden of demonstrating that the proposed allocation of a portion of the wastewater revenue requirement to water customers, as detailed in the Settlement Petition, is just and reasonable and consistent with all applicable statutes and regulations.  The allocation proposal, therefore, will be adopted.

II. The Settlement Petition Should Be Approved Without Modification Because It Is In The Public Interest

1. Legal Standard

		Commission policy promotes settlements.  52 Pa.Code § 5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa.Code § 69.401.  The focus of inquiry for determining whether a proposed settlement should be recommended for approval is not a “burden of proof” standard, as is utilized for contested matters.  Pa. Pub. Util. Comm’n., et al. v. City of Lancaster – Bureau of Water, Docket Nos. R-2010-2179103, et al., Opinion and Order (entered July 14, 2011) (Lancaster).  Instead, the benchmark for determining the acceptability of a settlement or partial settlement is whether the proposed terms and conditions are in the public interest.  Id.; citing, Warner v. GTE North, Inc., Docket No. C-00902815, Opinion and Order (entered April 1, 1996) (Warner); Pa. Pub. Util. Comm’n. v. CS Water and Sewer Associates, 74 Pa. PUC 767 (1991).

2. Terms of the Settlement

In the Settlement Petition, York Water, OCA, OSBA and I&E have agreed to terms involving, inter alia, revenue requirement, specific amortizations, pension contributions, rate design and a stay out period during which York Water agrees not to file another base rate case.  The terms of the Settlement Petition are:

The Settlement Rates will be designed to produce $5.0 million in additional annual base rate operating revenue, which consists of $4,972,040 in additional water revenue and $27,960 in additional wastewater revenue.  The $27,960 increase to wastewater customers is a 25% increase over current rates.  York Water’s water and wastewater rates will be designed to produce total revenues of approximately $46,395,188.  York Water will be permitted to file tariff supplements to become effective on the date of the end of the original suspension, that is, no earlier than February 28, 2014.

The Joint Petitioners agree that the $4,972,040 in additional water revenue includes $58,826 of wastewater revenue requirement.  This amount was determined by: (1) scaling back the Company’s proposed wastewater revenue requirement increase by the same percentage as the reduction in total revenues from the Company’s original filing (i.e., a reduction to 70% of the claimed increase), and (2) subtracting the $27,960 increase in wastewater revenues from the total scaled back wastewater revenue requirement increase of $86,786.[footnoteRef:1] [1:  The total increase in wastewater revenue requirement as calculated by York Water was $123,980, which would represent a 111% increase over pro forma revenues at currently-effective base rates.  The Settlement increase represents a 25% increase (York Water Ex. FVIII, Schedule H). ] 


That the following amortizations are specifically approved and are reflected in the Settlement’s base rate allowance:

	Description
	Amortization Period
	Annual Amortization

	Spring Grove Water Company and Borough of Spring Grove Positive Acquisition Adjustment
	10 Years ending 
September 15, 2016
	$20,129

	York Starview, LP Positive Acquisition Adjustment
	10 Years ending 
December 31, 2023
	$3,590

	Section A Positive Acquisition Adjustment
	10 Years ending 
December 31, 2023
	$3,473



The Joint Petitioners agree that they will not propose, in this or any future proceeding, to amortize or otherwise pass through to ratepayers the difference between depreciated original cost and acquisition cost (“negative acquisition adjustment”) with respect to the acquisition of the Asbury Pointe wastewater system.  The Joint Petitioners agree, and the Company requests the Commission to find, pursuant to Section 1327(e) of the Public Utility Code, 66 Pa.C.S. § 1327(e), that matters of “substantial public interest” exist with respect to such acquisition, which justifies this ratemaking treatment.

The Joint Petitioners concur that agreement to these specific acquisitions listed in subparagraphs (c) and (d), above, cannot be construed as precedent for any future acquisitions by York Water of either water or wastewater systems, nor can this agreement be construed as precedent for any future acquisitions by any other water or wastewater utility.

Rates under this Settlement will be presumed to provide for recovery of a cash contribution to pensions in the amount of $2,300,000.  York Water commits to deposit such amount into its pension trusts on an annual basis during the period that rates under this Settlement remain effective, provided that such deposit does not exceed the deductibility limits under the Internal Revenue Code.  If the minimum required contribution under Code Section 430 of the Internal Revenue Code exceeds $2,300,000, York Water will contribute the minimum required contribution under Code Section 430.  Until changed by agreement of the Joint Petitioners or Commission Order, York Water will continue to account for differences between the cash contribution and the pension cost calculated pursuant to FASB ASC 715-20 and FASB ASC 715-30 as follows:

The Company has calculated and accrued on its books of account its pension liability incurred for its present employees under the terms of FASB ASC 715-20 and FASB 715-30.  The Company makes cash contributions into qualified trusts to fund its pensions.  The amount contributed is determined annually pursuant to actuarial studies that use criteria which may be different from criteria used under FASB ASC 715-20 and FASB 715-30.  For financial reporting purposes, the Company will record the amount accrued in excess of the cash contribution as a regulatory (deferred) asset in accordance with FASB ASC 980 until the cash amount equals or exceeds the accrual.  When the cash contribution exceeds the accrual amount, the Company will correspondingly reduce the regulatory (deferred) asset.  For ratemaking purposes in the future, the Company will continue to use cash contributions plus pension administrative costs as the basis for its ratemaking claim for pension expense.

Appendix “C” is the proof of revenues for the increase in water revenues, which reflects the allocation of the increase to base rates among the rate classes as agreed to by the Joint Petitioners.  The rate design for water customers includes a 5/8” meter customer charge of $16.00/month.

Sewer rates will continue to be a flat rate per residential dwelling unit for the Asbury Pointe Subdivision.  The flat rate will increase by 25% from $40.00 per month to $50.00 per month, as proposed by York Water.  A proof of revenues for the sewer increase was included as Schedule H to Exhibit No. FVIII and is also provided as Appendix D hereto.

In accordance with the provisions of 52 Pa.Code § 69.55, the STAS for York Water shall be established at 0% effective with the effective date of Settlement rates in this proceeding.

The Settlement reflects a compromise of the Joint Petitioners’ positions regarding rate base and rate of return.  York Water will be eligible to include plant additions in the Distribution System Improvement Charge (“DSIC”) once eligible account balances exceed the levels projected by York Water as of February 28, 2015 adjusted downward by 8.96% for the fully projected future test year (“FPFTY”) plant additions as agreed to in the Company’s rebuttal testimony.  The foregoing provision is included solely for purposes of calculating the DSIC, and is not determinative for future ratemaking purposes of the projected additions to be included in rate base in a FPFTY filing.

The Company agrees that it will not file another base rate case before March 1, 2016; provided however, that the foregoing provision shall not prevent York Water from filing a tariff or tariff supplement proposing a general increase in rates in compliance with Commission orders or in response to fundamental changes in regulatory policies or federal tax policies affecting York Water’s rates.  In addition, after informing the Commission and the signatory parties at least 30 days prior to any required notice, York Water may file a tariff or tariff supplement proposing a general increase in rates prior to March 1, 2016 in the event that the Department of Environmental Protection (“DEP”) directs the Company to undertake capital improvements to enhance either or both of its dams and directs that such enhancements be completed prior to June 30, 2016.  York Water agrees that it will provide the order from DEP to the signatory parties at the time it is issued by DEP.

York Water agrees to provide the Commission’s Bureau of Technical Utility Services, I&E, OCA and OSBA, on or before June 30, 2014, an update to Exhibit No. FV-12-4 to include actual plant additions and retirements by month for the twelve months ending February 28, 2014.  On or before February 28, 2015, York Water will update Exhibit No. FV-12-4 for the twelve months ending August 31, 2014.  In York Water’s next base rate proceeding, the Company will prepare and submit a comparison of its actual expenditures and rate base additions for the twelve months ending February 28, 2015, to its projections in this case as adjusted in its Rebuttal Testimony.  It is recognized by the Joint Petitioners that this is a black box Settlement that is a compromise of the Joint Petitioners’ positions on various issues.

Settlement Petition at 5-9.

The Settlement Petition provides that the effect upon the average residential customer’s monthly water bill as a result of the Settlement is as follows:

	

	Effective on Date 
of Rate Filing
	Proposed
	As Settled

	
Residential Gravity
(4,872 gal./mo.)
	
$33.39/mo.
	
$39.46/mo.
	
$37.61/mo.

	
Residential Repumped
(3,928 gal./mo.)
	
$39.71/mo.
	
$46.91/mo.
	
$44.76/mo.


Id. at 10.

The Settlement Petition includes the standard terms and conditions found in most settlements.  For example, the Settlement Petition is conditioned upon the Commission’s approval of the terms and conditions contained therein without modification.  Id.  If the Commission modifies the Settlement, any Joint Petitioner may withdraw from the Settlement and proceed with litigation and the Settlement will be void and of no effect.  Id.  The parties reserved their respective rights to present additional testimony and to conduct full cross-examination, briefing and argument if the Commission does not approve the Settlement.  Id.  The Joint Petitioners also waived their rights to file Exceptions if the Settlement is adopted without modification, except that the Joint Petitioners reserved their rights to file Briefs and Exceptions with respect to Mr. Wolfe’s issue regarding the allocation of a portion of the wastewater revenue requirement to water customers.  Id. at 11.

3. Public interest

As noted above, it is the policy of the Commission to encourage settlements.  52 Pa.Code § 5.231(a).  The benchmark for determining the acceptability of a settlement or partial settlement is whether the proposed terms and conditions are in the public interest.  Lancaster, Warner, supra.  Each Joint Petitioner averred in their Statements in Support of the Settlement, which were attached as Appendices to the Settlement Petition, numerous reasons why the Settlement is in the public interest and should be approved as filed without modification.

York Water, OCA and I&E each noted in their respective Statements in Support of the Settlement that the Settlement Petition is in the public interest because of the compromise reached regarding the revenue requirement.  As York Water and I&E noted, the $5.0 million agreed revenue requirement falls within the range of the outcomes bounded by the Company’s proposed increase and the revenue requirements identified in the testimony of OCA and I&E.  York Water and I&E also noted that this amount represents a significant compromise but will still allow the Company to provide reliable service to its customers and will allow the Company an opportunity to earn a reasonable return.  OCA noted that the revenue requirement is in the public interest because the amount of wastewater revenue requirement allocated to water customers is not unreasonable and reflects a reduction of the overall revenue requirement that was allocated to wastewater customers.  York Water added that the revenue requirement is greater than the increase agreed to in the most recent base rate proceeding for the Company but that is attributable to the use of the fully projected future test year authorized by Act 11 of 2012 and the combination of the water and wastewater needs.

York Water, OCA and I&E also each noted in their respective Statements in Support of the Settlement that the Settlement Petition is in the public interest because it will allow the Company to provide assurance of adequate pension funding to address the unfunded portion of York Water’s pension liability.  As York Water noted, the Settlement Petition specifies that the Company will annually contribute $2,300,000 to its defined benefit plan pension trusts and that this figure represents a compromise between the Company’s claim and the proposals from OCA and I&E.  York Water added that this provision will reduce the future unfunded pension liability and avoid a large increase in the required pension contribution in the future.  I&E noted that it supports this pension contribution level after analyzing the actuarial reports submitted by York Water as well as reviewing the Company’s testimony and discovery responses.  I&E concluded that the settlement of this issue balances the interests of the Company and its customers in a fair and reasonable manner.  Similarly, the OCA noted that while the pension claim constitutes a substantial portion of York Water’s claim for relief, and is in excess of the statutory minimum, the payments into the pension trust move the trust closer to fully-funded status which should provide rate stability with respect to this claim in the future.

York Water, OCA and I&E also each noted in their respective Statements in Support of the Settlement that the Settlement Petition is in the public interest because it allows the Company to provide for certain specific positive and negative acquisition adjustment amortizations.  York Water argued that these acquisitions have ensured that customers will receive reliable service at reasonable prices, in part, because outstanding violations with the Department of Environmental Protection had been resolved.  York Water also noted that the agreement with regard to the negative acquisition adjustment is consistent with Commission precedent.  I&E noted in support of its position that the Settlement Petition is in the public interest that the acquisitions are consistent with Section 1327(a) of the Public Utility Code.

York Water, OCA, I&E and OSBA also each noted in their respective Statements in Support of the Settlement that the Settlement Petition is in the public interest because of the compromise reached on the revenue allocation and rate design.  York Water noted disagreements over the use of the Company’s cost of service study for the residential, commercial and industrial customers.  York Water stated that the revenue allocation for the water revenue requirement in the Settlement Petition lowers the percentage increase the commercial customers will receive below the percentage increase the residential and industrial customers will receive.  York Water added that the customer charge also reflects a compromise among the parties.  York Water notes that cost allocation is not a precise science and that the Settlement Petition is in the public interest because it represents a compromise among the Joint Petitioners.

Similarly, I&E stated that the Settlement Petition allocates costs in a just, reasonable and non-discriminatory manner that balances the interests of the Company and the ratepayers, noting that the agreed to levels allow for the proper movement of rates toward the actual cost of providing service while protecting impacted ratepayers from an exorbitant increase.  I&E added that the Settlement Petition is in the public interest because the scale-back of the wastewater revenue reasonably moderates the rate impact for both the water and wastewater customers.  OCA noted in its Statement in Support of the Settlement that the proposed revenue allocation and rate design is in the public interest because the shift in the remaining wastewater revenue requirement of $58,826 to water customers represents a smaller increase to residential customers, instead of the originally proposed increase, while protecting the wastewater customers with only a 25% increase.  In its Statement in Support of the Settlement, OSBA noted that the revenue allocation is in the public interest because the combined commercial and industrial increase under the Settlement is $1.543 million which is within $23,000 of its recommended increase of $1.520 million and, therefore, represents a fair and reasonable resolution of this issue.

York Water, OCA and I&E also each noted in their respective Statements in Support of the Settlement that the Settlement Petition is in the public interest because of the stay-out provision whereby York Water agreed to not file for a general rate increase earlier than March 1, 2016, unless, inter alia, in response to a Commission order or fundamental changes in regulatory or tax policies.  York Water, OCA and I&E each noted the benefit of rate stability this provision of the Settlement Provision will provide.  I&E noted that the Company can make operational plans based on planned rates while customers can budget their activities knowing that their cost of water and wastewater is within control during that time.  OCA noted that, with the settled rates taking effect on February 28, 2014, the stay-out will effectively provide rate stability for at least 33 months if York Water files its next case as soon as the stay-out expires and that case is fully litigated.

York Water, OCA and I&E also each noted in their respective Statements in Support of the Settlement that the Settlement Petition is in the public interest because the State Tax Adjustment Surcharge (STAS) will be established at 0% and the Distribution System Improvement Charge (DSIC) will be established at 0% and subject to change once eligible account balances exceed the levels projected by York Water as of February 28, 2015 adjusted downward by 8.96% for the fully projected future test year (FPFTY).  Relatedly, York Water agreed to update the Commission, I&E, OCA and OSBA with actual plant additions and retirements by month for the twelve months ending February 28, 2014 and August 31, 2014.  I&E noted that the use of a FPFTY, as recently allowed by the Pennsylvania General Assembly, is a dramatic change from the standard ratemaking process.  Both I&E and OCA noted that this provision of the Settlement Petition is in the public interest because it is consistent with Section 315(e) of the Public Utility Code.  Both OCA and I&E noted that the Settlement Petition is in the public interest because of the additional reporting requirements.

Finally, both York Water and I&E noted in their respective Statements in Support of the Settlement that the Settlement Petition is in the public interest because settlements reduce the time and expense the parties must expend litigating a case and, at the same time, conserve precious administrative resources.

In contrast, however, Mr. Wolfe and Mr. Eline opposed the Settlement Petition.  Mr. Wolfe submitted a letter with comments and objections in response to the Settlement Petition.  In his letter, Mr. Wolfe stated that the revenue requirement agreed upon was “grossly excessive” and “had no correlation whatsoever with cost-of-living indices like the Consumer Price Index.”  Instead, Mr. Wolfe advocated that the $2,000,000 increase initially advocated by I&E, and representing about a 4.8% increase, was “a much clearer reflection of reality.”  Mr. Wolfe also restated his objection to the revenue allocation whereby the water customers would “subsidize the rates of the 233 wastewater customers.”  Mr. Wolfe argued that the size of the increase created by allocating the wastewater revenue requirement is irrelevant but that “the issue goes to question of fundamental fairness and the principle that there is no justness in a law that forces a citizen of the Commonwealth to pay for a service which that citizen does not receive.”  Mr. Wolfe concludes that the Settlement Petition should be denied.

Similarly, Mr. Eline submitted a letter in response to the Settlement Petition.  In his letter, Mr. Eline noted the woes of Harrisburg residents with their water supplier, the cuts to the State Employee Pension Plan, that most companies in York County require their employees to pay part of their health insurance, that Harley Davidson cut most of their items and salaries to make itself more profitable and that York Water had its most profitable quarter last quarter.

In response to Mr. Eline, York Water noted that the issues raised in his letter are not relevant to the proceeding, except for the issue regarding York Water’s recent earnings.  With regard to York Water’s recent earnings, the Company asserts that the record evidence fully justifies the increase in revenues included in the Settlement Petition.  Similarly, in response to Mr. Wolfe, York Water noted, preliminarily, that Mr. Wolfe raised issues in his Comments that he previously agreed to drop and had Mr. Wolfe not agreed to drop this opposition to those issues, York Water would have addressed them in its Briefs.  York Water then specifically addressed Mr. Wolfe’s suggestion regarding the use of the Consumer Price Index to set rates, noting that the Commission does not set rates based on this Index, and referred to its Briefs regarding Mr. Wolfe’s arguments in response to the wastewater revenue requirement allocation proposal in the Settlement Petition.

4. Conclusion

We find the Settlement Petition, with the proposed wastewater revenue requirement allocation, to be in the public interest and, therefore, recommend that it be approved without modification.  As noted above, this proceeding involved multiple rounds of pre-served testimony and extensive investigation and analysis by three statutory advocates, each of which conducted multiple rounds of discovery on the case presented by York Water.  Although the resolution of each contested item has not been specifically delineated, the Settlement Petition provides significant detail that warrants a determination that it is in the public interest and should be approved without modification.

Most significantly, the $5 million agreed upon revenue requirement is reasonable.  Although this increase represents approximately 70% of the originally requested $7.1 million rate increase, this amount is well within the levels advanced on the evidentiary record and reflects a full compromise of all revenue issues raised by the parties.  The rate increase under the Settlement Petition represents a result that is within the range of likely outcomes in the event of full litigation of the case.  The amount agreed upon will allow York Water to continue to provide reliable service to its customers while still providing the Company an opportunity to earn a reasonable rate of return and the need for a detailed and time-consuming review of multiple complex and interrelated revenue issues is alleviated.

While the agreed upon revenue requirement still constitutes approximately a 12% increase in rates, the Settlement Petition includes a stay out whereby York Water agrees not to file for a general rate increase earlier than March 1, 2016, with certain exceptions.  At a minimum, this provision is in the public interest and further supports the agreed upon revenue requirement because it provides rate stability and certainty for consumers.  Whereas York Water will be precluded from filing the next rate case for two years, any additional rate increase may not be realized for 33 months if that next filing is fully litigated.  The 12% increase is also reasonable given that York Water is using for the first time a fully projected future test year (FPFTY) as authorized by Act 11 of 2012.  As the parties and the Commission adjust to the use of FPFTY’s in rate cases, the overall amount of any specific increase may go down.

As noted above, we also find the Settlement Petition to be in the public interest because it reduces the revenue requirement for wastewater customers, as allowed by the recently amended Section 1311(c) of the Public Utility Code.  Absent an allocation of any portion of the wastewater revenue requirement to the water revenue requirement, the 233 wastewater customers’ rates would have increased by 110%.  The Settlement Petition, however, allocates a portion of the wastewater revenue requirement to the water revenue requirement so that the wastewater customers’ rates increase by 25% from a flat rate of $40 to a flat rate of $50.  In contrast, shifting the remaining wastewater revenue to water customers represents only a 0.33% increase to average residential water customers.  This shifting of the revenue requirement is in the public interest in part because of the public benefits created when York Water acquired the wastewater customers, including compliance with federal environmental regulations.

The Settlement Petition is also in the public interest and should be approved without modification because it provides that York Water will annually contribute $2,300,000 to its defined benefit plan pension trusts.  This figure represents nearly half of the agreed upon revenue requirement and almost an even compromise between the Company’s original claim of $3,399,097 and the proposals from OCA and I&E of $1,650,000.  Record evidence in this case demonstrates that the unfunded portion of the Company’s future pension liability has increased since its last rate proceeding in 2010.  The Settlement Petition is in the public interest, in part, because it both reduces the future unfunded pension liability as well as attempts to avoid a large increase in the required pension contribution in the future.  This provision of the Settlement Petition balances the interests of the Company and its customers in a fair and equitable manner and presents a solution that best serves the public interest.  This agreed upon contribution will move the pension trusts closer to fully-funded status which will further provide future rate stability.

		As noted above, there are additional provisions of the Settlement Petition, including, inter alia, amortization, STAS, DSIC and reporting requirements.  These additional provisions are also in the public interest and warrant approving the Settlement Petition without modification.

		Finally, as with most settlements, approving and adopting the Settlement Petition is also in the public interest because accepting the Settlement position will avoid the substantial time and expense involved in litigating the proceeding.  Accepting the Settlement Petition will negate the need to examine or cross-examine witnesses, prepare extensive main and reply briefs, exceptions and reply exceptions and any possibility of appeal.  Avoiding these expenses serves the interests of all parties involved, as well as the Commission and is, therefore, in the public interest.

In contrast, the arguments set forth by Mr. Wolfe and Mr. Eline in response to the Settlement Petition are not sufficient to warrant denying or modifying the Settlement Petition.

Mr. Wolfe, in particular, should be commended for his zealous and passionate advocacy in this proceeding as a pro se complainant.  However, the points raised by Mr. Wolfe and Mr. Eline do not adequately balance the interests of the Company, all its customers and the public.  Their arguments fail to consider that a settlement is a compromise of all issues amongst the parties and eliminates the uncertainty of full litigation.  When viewed as a whole, neither Mr. Wolfe nor Mr. Eline have raised any issue that supports denying or modifying the Settlement Petition.  For example, Mr. Wolfe’s argument that York Water’s rates should be tied to the Consumer Price Index has no basis in the Public Utility Code or Commission precedent.  Similarly, contrary to Mr. Wolfe’s argument discussed above, the size of the increase borne by water customers in bearing the cost of a portion of the wastewater revenue requirement allocation is relevant – if the increase borne by those customers was significantly larger it may not have been in the public interest to require them to bear that burden.  The issues raised by Mr. Eline are without merit because they are generally not relevant to the issues to be decided here.

In conclusion, each of these benefits described above are reasonable and support approving the Settlement Petition, with the proposed wastewater revenue requirement allocation, without modification as being in the public interest.

CONCLUSION

We find that York Water has satisfied its burden of demonstrating that the proposal in the Settlement Petition to allocate a portion of the wastewater revenue requirement to water customers, as allowed by the recently amended Section 1311(c) of the Public Utility Code, complies with the requirement of Section 1308 of the Public Utility Code regarding voluntary changes in rates, as well as other applicable statutes and regulations regarding increases in rates, and is supported by substantial evidence.

		We also find that the Settlement Petition is in the public interest and consistent with the Commission standard for approving settlements.  Although the specific resolution of every contested issue is unknown, the terms and conditions that are discussed above are just and reasonable and represent a compromise among the signatory parties.  The agreements regarding, inter alia, the overall revenue requirement, the wastewater revenue requirement allocation, the Company’s pension contribution, the amortizations, rate design and a stay out period, all support approving the Settlement Petition without modification.  Furthermore, the Commission promotes settlements because they will avoid the substantial time and expense involved in litigating the proceeding for the Commission and the parties.

As a result, we recommend that the Settlement Petition be approved, with the proposed wastewater revenue requirement allocation, in its entirety without modification.  We also recommend that the formal Complaints filed be dismissed.


CONCLUSIONS OF LAW

1. A public utility seeking a general rate increase is entitled to an opportunity to earn a fair rate of return on the value of the property dedicated to public service.  Pa. Gas and Water Co. v. Pa. Pub. Util. Comm’n, 341 A.2d 239 (Pa. Cmwlth. 1975).

2. In determining what constitutes a fair rate of return, the Commission is guided by the criteria set forth in Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679 (1923) and Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944).

3. A public utility is entitled to such rates as will permit it to earn a return on the value of the property which it employs for the convenience of the public equal to that generally being made at the same time and in the same general part of the country on investments in other business undertakings which are attended by corresponding risks and uncertainties; but it has no constitutional right to profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.  Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679, 692-693 (1923).

4. A rate of return should be reasonably sufficient to assure confidence in the financial soundness of the utility and should be adequate, under efficient and economical management, to maintain and support its credit and enable it to raise the money necessary for the proper discharge of its public duties.  Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679, 692-693 (1923).  A rate of return may be too high or too low by changes affecting opportunities for investment, the money market and business conditions generally.  Id.

5. The public utility seeking a general rate increase has the burden of proof to establish the justness and reasonableness of every element of the rate increase request.  66 Pa.C.S. § 1308(d).

6. In any proceeding upon the motion of the Commission, involving any proposed or existing rate of any public utility, or in any proceeding upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.  66 Pa.C.S. § 315(a).

7. In a general rate increase proceeding, the burden of proof does not shift to parties challenging a requested rate increase.  The utility has the burden of establishing the justness and reasonableness of every component of its rate request throughout the rate proceeding.  Other parties to the proceeding do not have the burden of proof to justify an adjustment to the public utility’s filing.  Berner v. Pa. Pub. Util. Comm’n, 116 A.2d 738 (Pa. 1955).

8. In proving that its proposed rates are just and reasonable, a public utility does not have the burden to affirmatively defend claims it has made in its filing that no other party has questioned.  Allegheny Center Assocs. v. Pa. Pub. Util. Comm’n, 570 A.2d 149 (Pa. Cmwlth. 1990) (“While it is axiomatic that a utility has the burden of proving the justness and reasonableness of its proposed rates, it cannot be called upon to account for every action absent prior notice that such action is to be challenged.”).

9. The Commission has wide discretion, because of its administrative expertise, in determining the cost of capital.  Equitable Gas Co. v. Pa. Pub. Util. Comm’n, 405 A.2d 1055 (Pa. Cmwlth. 1979).

10. When any public utility furnishes more than one of the different types of utility service, the commission shall segregate the property used and useful in furnishing each type of such service, and shall not consider the property of such public utility as a unit in determining the value of the rate base of such public utility for purpose of fixing base rates.  A utility that provides water and wastewater service shall be exempt from this subsection upon petition of a utility to combine water and wastewater revenue requirements.  The commission, when setting base rates, after notice and opportunity to be heard, may allocate a portion of the wastewater revenue requirement to the combined water and wastewater customer base if in the public interest.  66 Pa.C.S. § 1311(c).

11. York Water was granted authority from the Commission to present a combined water and wastewater revenue requirement in this base rate proceeding.  Petition of The York Water Company For Authorization to Present a Combined Filing for a General Rate Increase Under 66 Pa.C.S. § 1308(d) Covering both its Water and Wastewater Revenue Requirements Pursuant to 66 Pa.C.S. § 1311(c), Docket No. P-2012-2340409, Opinion and Order (entered February 28, 2013).

12. The decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.

13. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).

14. York Water has satisfied its burden of demonstrating that the proposed wastewater revenue requirement allocation is just and reasonable and supported by substantial evidence.

15. Commission policy promotes settlements.  52 Pa.Code § 5.231.

16. The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa.Code § 69.401.

17. The focus of inquiry for determining whether a proposed settlement should be recommended for approval is not a “burden of proof” standard, as is utilized for contested matters.  Pa. Pub. Util. Comm’n., et al. v. City of Lancaster – Bureau of Water, Docket Nos. R-2010-2179103, et al., Opinion and Order (entered July 14, 2011).

18. The benchmark for determining the acceptability of a settlement or partial settlement is whether the proposed terms and conditions are in the public interest.  Warner v. GTE North, Inc., Docket No. C-00902815, Opinion and Order (entered April 1, 1996); Pa. Pub. Util. Comm’n. v. CS Water and Sewer Associates, 74 Pa. PUC 767 (1991).

19. The Settlement Petition filed in this case on November 7, 2013 is in the public interest and should be adopted without modification.

20. The formal Complaints filed by the Office of Consumer Advocate, the Office of Small Business Advocate, Larry L. Wolfe and John C. Eline should be dismissed.

ORDER


		THEREFORE,

		IT IS RECOMMENDED:

1. That the York Water Company shall not place into effect the rates contained in Supplement No. 111 to its Tariff Water—Pa.P.U.C. No. 14 and Supplement No. 1 to Tariff—Pa.P.U.C. No. 1, filed with the Commission May 29, 2013, the same having been found to be unjust, unreasonable and therefore unlawful.

2. That the Settlement Petition filed on November 7, 2013 among the York Water Company, the Bureau of Investigation and Enforcement, the Office of Consumer Advocate and the Office of Small Business Advocate in the above-captioned case is hereby approved and adopted without modification.

3. That the York Water Company shall be permitted to file tariff supplements set forth in Appendix A and Appendix B of the Settlement Petition to become effective on one day’s notice for service rendered on and after February 28, 2014 after entry of the Commission’s Order approving the Settlement Petition, which tariff supplements are designed to produce $4,972,040 in additional water revenue and $27,960 in additional wastewater revenue, for total annual revenue not in excess of $46,395,188.

4. That the York Water Company will not file for another general water or wastewater rate increase under Section 1308(d) of the Public Utility Code before March 1, 2016, provided, however, that the foregoing provision shall not prevent the York Water Company from filing a tariff or tariff supplement proposing a general increase in rates in compliance with Commission Orders or in response to fundamental changes in regulatory policies or federal tax policies affecting York Water’s rates.

5. That the York Water Company is permitted to amortize over ten years the Spring Grove Water Company and Borough of Spring Grove Positive Acquisition Adjustment, the York Starview, LP Positive Acquisition Adjustment and the Section A Positive Acquisition Adjustment as detailed in the Settlement Petition.

6. That the York Water Company will deposit $2,300,000 into its pension trusts on an annual basis during the period that rates under this Settlement remain effective, provided that such deposit does not exceed the deductibility limits under the Internal Revenue Code.

7. That the formal complaints filed in this proceeding by the Office of Consumer Advocate at Docket Number C-2013-2367038, the Office of Small Business Advocate at Docket Number C-2013-2375700, Larry L. Wolfe at Docket Number C-2013-2370416 and John C. Eline at Docket Number C-2013-2374421 be and are hereby dismissed and marked closed.

8. That the investigation at Docket No. R-2012-2336379 be terminated and marked closed.


Date:  December 6, 2013					/s/				
						Kandace F. Melillo
						Administrative Law Judge




							/s/				
						Joel H. Cheskis
[bookmark: _GoBack]						Administrative Law Judge
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