BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Mark Mazza		:
		:
	v.						:			C-2012-2318472
							:
PECO Energy Company				:



INITIAL DECISION


Before
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


	Mark Mazza (Complainant or Mr. Mazza) has filed nine formal complaints against PECO Energy Company (Respondent or PECO) at the Commission since 2008.  The Complaint currently before me for consideration is Complaint 6.  For context and clarity, the following is a table summary of the nine (9) complaints Mr. Mazza has filed against PECO at the Commission.

	Complaint
 
	Docket No.
	Issue
	Date Filed
	PUC Final Order
	Appeal
	Court Decision

	1
	C-2008-2047803
	Seeks payment agreement (PAR)
	06/2008
	12/19/08
	No
	

	2
	C-2009-2118230
	No Notice of Termination;
	07/06/09
	12/6/10
	Yes
	Denied[footnoteRef:1] [1:  Complaints 2 and 3 were consolidated at the Commission level.] 


	3
	C-2009-2120401
	Termination 
	07/22/09
	12/6/10
	Yes
	Cmwlth. Ct. dismissed; PA Sup. Ct. denied writ;U.S. Sup Ct denied writ

	4
	C-2010-2171324
	Termination 
	04/19/10
	7/15/11
	No
	

	5
	C-2011-2235775
	Notice includes charges not due; seeks Payment Arrangement (PAR)
	04/13/11
	6/1/12
	Yes[footnoteRef:2] [2:  Complainant appealed the Commission’s Final Order regarding Complaint 5 to the Commonwealth Court on or about June 29, 2012.  The Commonwealth Court and Pennsylvania Supreme Court denied his appeals.
] 

	Cmwlth. Ct. dismissed on 5/3/13; PA Sup. Ct. denied pet. for allowance of appeal 
U.S. Sup Ct denied writ on 10/17/13

	6
	C-2012-2318472
	10-day Notice invalid; seeks PAR
	08/01/12
	
	
	

	7
	C-2013-2383618[footnoteRef:3] [3:  Case No. C-2013-2383618 was filed on September 6, 2013, and was assigned to ALJ Angela Jones.  Additionally, two more complaints were subsequently filed by Complainant at Docket Nos. C-2013-2339225 (filed on October 29, 2013), and C-2013-2392536 (filed on November 14, 2013).  PECO filed a Motion to Consolidate these three dockets together in the interest of judicial efficiency on November 20, 2013.  This Motion is pending before ALJ Jones.
] 

	10-day Notice 8/29/13  invalid
	09/06/13
	
	
	

	8
	C-2013-
2393225
	Complainant should not have to pay current bills during pendency of all PUC complaints and appeals
	10/29/13 
	
	
	

	9
	C-2013-2392536
	PECO’s billing practices are irregular;
Seeks stay of all termination until appeal process for all complaints is exhausted.
	11/14/13

	
	
	


Regarding the instant case, on August 1, 2012, Mark Mazza (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission or PUC) against PECO Energy Company (Respondent, PECO Energy or PECO) at Docket No. C-2012-2318472.  I will refer to this complaint throughout this decision as Complaint 6.  Complaint 6 alleges that Complainant’s due process rights are being violated in that he has received an improper ten-day notice dated July 26, 2012, that his utility service is being terminated.  Complaint 6 further states that since Complainant has not exhausted the appellate process for prior cases, he disputes the amount stated in the ten-day notice of $9,600.12 and he requests the 10-day notice be stayed, vacated or stricken.  Complaint at 6-7.

Complainant seeks relief in the form of an injunction precluding the shut off.  He requests PECO be enjoined from taking any action to shut off and/or suspend Complainant’s service at his property located at 1271 Farm Rd., Berwyn, PA 19312.  In the alternative, Complainant requests a stay of shut-off/suspension of services and requests a payment arrangement and/or substantial reduction of all bills due to financial circumstances and unemployment.  Complaint at 7.

On August 9, 2012, PECO Energy was served with the complaint.  Respondent filed preliminary objections on August 14, 2012, averring that Complaint 6 should be dismissed under the doctrine of lis pendens because over the past four years, Complainant filed six formal complaints against PECO before the Commission at Docket Nos. C-2008-2047803, C‑2009-2118230, C-2009-2120401, C-2010-2171324, C-2011-2235775, and C-2012-2318472.  Respondent argued the six complaints were similar in that they all involved disputes regarding Complainant’s bills and termination notices at the same service address.  Respondent contended that Complainant has repeatedly filed complaints in order to avoid termination for his arrearages, and he should be precluded from filing additional complaints until his unpaid balance is satisfied.

The first complaint filed by Complainant was in 2008 at Docket No. C-2008-2047803 and is no longer an active case as it was resolved by a certificate of satisfaction.

The Commission served a complaint on Respondent at Docket No. C-2009-2118230 on July 10, 2009.  I will refer to this complaint throughout this decision as Complaint 2.  Complaint 2 alleged improper termination and requested a payment arrangement.

The Commission served a complaint on Respondent at Docket No. C-2009-2120401 on July 22, 2009.  I will refer to this complaint throughout this decision as Complaint 3.  Complaint 3 raised the same issues raised in Complaint 2.  Complaint 3 alleged improper termination and requested a payment arrangement.

Complaint 2 and Complaint 3 were consolidated for hearing.  An initial hearing was held on April 13, 2010 and a second hearing was held on June 15, 2010.  On August 17, 2010, Administrative Law Judge Angela Jones issued an Initial Decision ordering Complainant to make monthly payments consisting of his current bill plus one twenty-fourth (1/24th) of the balance accrued on his account, beginning with the first billing due date following the entry of a final Commission Order in the case.  ALJ Jones further ordered that if Complainant does not keep the payment schedule stated in the Order, PECO was authorized to suspend or terminate his PECO services in accordance with the Commission’s statute and regulations.  Mark Mazza v. PECO Energy Company, C-2009-2118230, C-2009-2120401, August 17, 2010, Initial Decision at 18.

On September 29, 2010, Complainant filed exceptions claiming his constitutional rights were violated and the agreement was improper.  On December 6, 2010, the Commission denied Mr. Mazza’s exceptions and adopted the Initial Decision of ALJ Jones.  Mr. Mazza appealed this final order to the Commonwealth Court of Pennsylvania at Docket No. 2606 CD 2010, Mazza v. Pa. Pub. Util. Comm’n.  The Commonwealth Court affirmed the Commission’s December 6, 2010 Order on January 4, 2012.  Mazza v. Pa. Pub. Util. Comm’n, Pa. Cmwlth., No. 2006 C.D. 2010, filed January 4, 2012, slip op. at 6.  Complainant then filed a Petition for Review of the Commonwealth Court Order.  On November 26, 2012, the Supreme Court of the United States denied Complainant’s Petition for writ of certiorari.  Thus, this case is no longer on appeal as all appeals have been exhausted.

On April 21, 2010, PECO was served with a complaint at Docket No. C-2010-2171324 (Complaint 4).  In this complaint, Complainant again alleged improper termination notice and requested a payment arrangement.  Administrative Law Judge David Salapa dismissed the complaint applying the doctrine of lis pendens.  On July 15, 2011, the Commission issued a Final Order dismissing Complainant’s complaint.  This case was not appealed.

On April 13, 2011, PECO was served with a formal complaint at Docket No. C‑2011-2235775 (Complaint 5), which alleged improper and insufficient termination notices.  On June 28, 2011, I recommended PECO’s Preliminary Objections to Complaint 5 be granted and the complaint be dismissed with prejudice on the grounds of lis pendens; however, the Commission reversed and remanded my Initial Decision for an evidentiary hearing.  On March 9, 2012, a telephonic hearing was held on remand.  By Initial Decision dated April 16, 2012, I dismissed Complaint 5.  On June 1, 2012, the Commission issued a Final Order dismissing the complaint.  On June 26, 2012, Complainant petitioned the Commonwealth Court to review the Commission’s decision.  The Commonwealth Court affirmed the Commission’s June 1, 2012 Final Order and awarded the Commission attorney fees.  Mazza v. Pa. Pub. Util. Comm’n, Pa. Cmwlth., No. 1418 C.D. 2012, filed May 3, 2013, slip op. at 8-9.  Complainant then filed a Petition for Review of the Commonwealth Court Order.  On October 17, 2013, the Supreme Court of Pennsylvania Middle District denied Mr. Mazza’s Petition for Allowance of Appeal.  Mazza v. Pa. Pub. Util. Comm’n, Pa., No. 406 MAL 2013, filed October 17, 2013.

On September 25, 2012, Complaint 6 was assigned to me as Motion Judge for a disposition regarding preliminary objections filed to Complaint 6.  On December 31, 2012, I issued an Initial Decision granting PECO’s Preliminary Objections finding that Complaint 6 was substantially similar to three previously filed formal complaints; that the Company’s Preliminary Objections met the three pronged test for lis pendens; and dismissed Complaint 6.

On January 19, 2013, Complainant filed Exceptions to the Initial Decision alleging violations of due process, equal protection rights, errors of law, errors of fact, violations of federal and state laws, lack of proper notice and service, improper application/finding regarding the doctrine of lis pendens, improperly sustaining PECO’s Preliminary Objections, judicial bias, prejudice, abuse of discretion, and conflict of interest.

	On April 18, 2013, the Commission issued an Opinion and Order granting in part Complainant’s Exceptions, vacating the Initial Decision, and remanding the matter for further hearings (Remand Order).  I was directed, on remand, to do the following: (1) determine how 52 Pa.Code § 56.141(2) applies to Complaint 6, considering that an appeal does not automatically stay a Commission Order; (2) investigate Complainant’s payment history; (3) determine how much of the outstanding balance is disputed in the ongoing appellate litigation as of the date Complaint 6 was filed; and (4) determine how much of the balance is undisputed and when any such amount became undisputed.  Remand Order at 12.

On April 22, 2013, an Initial Telephonic Hearing Notice scheduling the matter for hearing on July 18, 2013, was issued.  On April 24, 2013, I issued a Prehearing Order.

On May 8, 2013, the Company was granted an uncontested extension of time to file its Answer to the Complaint to May 28, 2013.

PECO filed an Answer and New Matter on May 28, 2013, denying Complainant’s allegations of any pending disputes, reasserting the validity of the 10-day Notice and requesting that Complaint 6 be dismissed.  PECO’s New Matter reiterated the assertions in the Preliminary Objections and requested that Complainant be barred from filing any further complaints regarding the amount set forth on the 10-day Notice, $9,600.12, until that arrearage was paid in full.

On June 7, 2013, PECO forwarded its Discovery Requests to Complainant requesting clarification of his assertion of pending matters, dollar amounts in dispute, current occupation and financial documents.

On June 13, 2013, Complainant filed his Answer to PECO’s New Matter denying all allegations in the Company’s New Matter, restating his requested relief and that the New Matter be dismissed in his favor.  Complainant did not serve the pleading on PECO.

On June 17, 2013, Complainant filed Objections to PECO’s discovery requests alleging that the information properly sought by the Company was harassing, overbroad, unduly burdensome and redundant.  Complainant did not serve the pleading on PECO.  On July 2, 2013, PECO filed its Motion to Compel Responses to Discovery requests.

	On July 15, 2013, three days before the scheduled Initial Telephonic Hearing, Complainant filed a Motion to Stay indicating that he had sought protection under a Chapter 7 Bankruptcy Petition filed in federal court under Docket No. 13-15760-MDC (Petition).  As a result, the Initial Telephonic Hearing was converted to a Pre-Hearing Conference and held on July 18, 2013.

	I issued a Stay Order on July 30, 2013, pursuant to the automatic stay of Section 362(a)(6) of the U.S. Bankruptcy Code and directed the parties to file a status report with the Commission within sixty (60) days.

	On August 15, 2013, PECO filed the entries from the U.S. Bankruptcy Court, Docket No. 13-15760-MDC, showing that Complainant’s Petition was dismissed for failure to file required schedules by July 12, 2013 despite Complainant’s request for the extension of time being granted.

On August 28, 2013, I issued a Procedural Order lifting the previously issued Stay Order; granted PECO’s Motion to Compel, directing Complainant to provide the discovery responses and scheduled a Further Telephonic Hearing for October 24, 2013.

	On October 2, 2013, PECO filed a Motion for Sanctions for Complainant’s failure to comply with the Procedural Order.  On October 16, 2013, PECO received Complainant’s Response to its Discovery Requests.  I issued an Order denying PECO’s Motion for Sanctions on October 18, 2013.

	A Telephonic Hearing was held on October 24, 2013.  Complainant appeared and testified on his own behalf.  He offered no exhibits.  Margaret A. Morris, Esquire appeared as counsel for PECO.  Teresa Ferrier, a regulatory assessor, testified on behalf of PECO.  Respondent introduced the following twelve exhibits, all of which were admitted into evidence.

R-1	Account Summary
R-2	Collection History
R-3	Chart of Complaints   1 through   7 
R-4	Chart of PAR Amounts
R-5	10 Day Notice dated June 26, 2012
R-6	Mazza Complaint 7 filed September 6, 2013
R-7	Mazza Financial Information dated 8/8/12 provided to PECO 
R-8	Mazza Discovery Response to PECO dated October 9, 2013
R-9	Complaints 2/3 – Final Order entered 12/6/2010 and Appellate Orders
R-10	Complaint 5 – Final Order entered 6/1/2012 and Appellate Orders
R-11	Complaint 1 – Certificate of Satisfaction; docket closed 12/19/2008
R-12	Complaint 4 – Initial Decision and Final Order adopting ID

	At the conclusion of the hearing, Respondent’s Attorney requested an opportunity to file briefs.  By Order dated October 24, 2013, the schedule for the filing of main briefs by November 20, 2013 and reply briefs by December 2, 2013 was established.  The transcript was filed on October 31, 2013.  Respondent timely filed a Main Brief and the record closed on December 2, 2013.  This case is ripe for a decision.

FINDINGS OF FACT

1. Complainant in this case is Mark Mazza.

2. Respondent in this case is PECO Energy Company, an electric distribution company operating in the Commonwealth of Pennsylvania.

3. Complainant resides at 1271 Farm Road, Berwyn, Pennsylvania 19312.  Tr. 42.

4. Complainant is an Income Level 2 customer who receives electric and gas service from PECO; however, he is not enrolled in budget billing.  Tr. 65-66.

5. Complainant’s household consists of four people including Mark and Lisa Mazza, husband and wife, as well as his two daughters, ages eight and twelve years old.  Tr. 45.

6. Complainant was admitted to the Pennsylvania bar in 1983 and practiced law until March of 2000.  Tr. 56.

7. Complainant has been unemployed since October, 2007 and currently receives no income.  Tr. 45 and PECO Exhibits R-7 and R-8.

8. Complainant’s wife is a full time legal assistant at Marshall Dennehey, a law firm located in King of Prussia, Pennsylvania.  Tr. 45, PECO Exhibits R-7 and R-8.

9. Complainant’s wife received a gross income of $45,153.00 in 2011.  Tr. 54 and PECO Exhibit R-8.

10. Complainant’s wife’s pay stub reflects that her year to date gross income as of June 15, 2012 was $24,175.00.  Tr. 54 and PECO Exhibit R-7.

11. Complainant’s wife’s pay stub reflects that her year to date gross income as of October 4, 2013 is $41,000, which includes bi-annual bonuses in the amount of $1,000.00.  Tr. 55 and PECO Exhibit R-8.

12. Complainant has not yet filed his joint 2012 federal and state tax returns.  Tr. 52.

13. Complainant’s balance on March 12, 2008 was $2,263.43, of which $1,627.85 was past due.  Tr. 71 and PECO Exhibits R-1 and R-2.

14. PECO issued a 10-day notice on April 10, 2008 for a past due amount of $1,663.43.  Tr. 74 and PECO Exhibit R-2.

15. Complainant’s current account balance as of October 11, 2013 is $10,422.22.  Tr. 71 and PECO Exhibit R-1.

16. Complainant has entered into a total of four payment arrangements (PARs) and has defaulted on all four PARs.  Tr. 80 and PECO Exhibits R-2 and R-4.

17. A PUC PAR, directed in the Final Order for Complaints 2/3, was processed by PECO on October 20, 2010.  The balance on the account at that time was $8,375.61.  Tr. 67, PECO Exhibits R-2 and R-4.

18. Complainant contacted PECO on August 13, 2012 and negotiated a Company PAR on the balance of $9,742.85.  Tr. 69-70.  PECO Exhibits R-1, R-2 and R-3.

19. PECO is required to offer payment arrangements based on monthly gross income and number of people at the property; however, the utility has the discretion to offer a longer amortization period.  Tr. 106-107.

20. Company records indicate that Complainant contacted PECO to establish a PAR; PECO does not self-impose a PAR on any account.  Tr. 103-104.

21. Every time Complainant entered in a PAR, the dollar amounts associated with the PAR were undisputed since a PAR requires that Complainant admit liability for the billed services.  Tr. 83.

22. Complainant negotiated his first Company PAR on May 23, 2008 admitting liability for the balance of $2,503.89 and was permitted to amortize the balance.  Tr. 81 and PECO Exhibits R-2 and R-4.

23.  Complainant defaulted on the first Company PAR.  PECO Exhibit R-3.

24. Complainant negotiated his second Company PAR on January 13, 2009 admitting liability for the balance of $5,232.62 and was permitted to amortize the balance.  Tr. 82 and PECO Exhibits R-2 and R-4.

25. Complainant defaulted on his second Company PAR.  PECO Exhibit R-3.

26. The PUC provided Complainant with a PAR on October 20, 2010 on a balance of $8,375.61.  PECO required an up-front payment of $697.29 and the remaining balance was amortized with installments of $333.84.  Tr. 68, 80 and PECO Exhibits R-1, R-2, R‑4 and R-9.

27. Complainant defaulted on the PUC PAR.  Tr. 70 and PECO Exhibit R-4.

28. Complainant contacted PECO and negotiated another Company PAR on August 13, 2012 admitting liability on a balance of $9,742.85; the terms were current bills plus an installment of $405.95.  Tr. 69-70, 82 and PECO Exhibits R-1 and R-4.

29. Complainant defaulted on the August 13, 2012 PAR.  Tr. 70 and PECO Exhibit R-4.

30. Complainant does not pay his bill in full and on time each month.  His pattern is to pay a month, miss a month, and then roll any missed payments into a new PAR, which increases his account balance.  Tr. 70, 87.

31. The Complaint admitted liability for the balance of $9,742.85 when he negotiated the Company PAR on August 13, 2012.  Tr. 87 and PECO Exhibit R-4.

32. Teresa Ferrier is a regulatory assessor at PECO who investigates and reviews informal and formal Complaints filed against the Company with the PUC.  Tr. 62-63.

33. Ms. Ferrier has been employed by PECO for 36 years.  She has been a regulatory assessor for approximately 18 years.  Tr. 62-63.

34. Complainant has filed nine Formal Complaints against PECO.  Tr. 58 and PECO Exhibit R-3 and Attachments 1 and 2.

35. Complainant filed his Complaint 1 in June of 2008, which was closed on December 19, 2008 after a Certificate of Satisfaction was filed.  Tr. 76 and PECO Exhibits R-2, R-3 and R-11.

36. Complainant’s Complaint 1 resulted in a Company PAR on a balance of $2,503.89.  Tr. 76 and PECO Exhibits R-2, R-4 and R-11.

37. Complainant filed Complaint 2 on July 6, 2009 alleging no notice for termination and Complaint 3 on July 22, 2009 requesting a PAR; Complaints 2/3 were consolidated.  Tr. 76 and PECO Exhibits R-2, R-3 and R-9.

38. A Final Order on Complaints 2/3 was issued on December 6, 2010.  Tr. 76 and PECO Exhibits R-2, R-3 and R-9.

39. Complainant appealed the Commission Final Order for Complaints 2/3 to the Commonwealth Court; that appeal was denied on January 4, 2012.  Tr. 77 and PECO Exhibits R- 3 and R-9.

40. Complainant appealed the Commonwealth Court’s dismissal of his appeal of Complaints 2/3 to the Pennsylvania Supreme Court; that request for leave to appeal was denied on June 19, 2012.  Tr. 77 and PECO Exhibits R-3 and R-9.

41. Complainant appealed the Pennsylvania Supreme Court’s refusal to hear his appeal of Complaints 2/3 to the U.S. Supreme Court; that request was denied on November 26, 2012.  Tr. 77 and PECO Exhibits R-3 and R-9.

42. Complainant filed Complaint 4 on April 19, 2010 alleging no notice of termination.  Tr. 77 and PECO Exhibits R-2, R-3 and R-12.

43. A Final Order was issued on July 15, 2011 on Complaint 4 and no appeal was taken.  Tr. 77 and PECO Exhibits R-2, R-3 and R-12.

44. Complainant filed Complaint 5 on April 13, 2011 alleging the notice included charges not yet due and requested a PAR.  Tr. 78 and PECO Exhibits R-2,  R-3 and R‑10.

45. A Final Order was entered on Complaint 5 on June 1, 2012.  Tr. 78 and PECO Exhibits R-3 and R-10.

46. Complainant appealed the Commission’s Final Order on Complaint 5 to the Commonwealth Court; that appeal was denied on May 3, 2013.  Tr. 78 and PECO Exhibits R-3 and R-10.

47. Complainant appealed the Commonwealth Court’s dismissal of his appeal of Complaint 5 to the Pennsylvania Supreme Court; that request for leave to appeal was denied on October 17, 2013.  Tr. 78 and PECO Exhibits R-3 and R-10.

48. Complainant filed Complaint 6 on August 1, 2012 which is the subject of this case.  Tr. 78-79 and PECO Exhibit R-3.
49. Complainant filed Complaint 7 on September 6, 2013 alleging invalid notice of termination due to “pending appeals and future appeals.”  Tr. 79 and PECO Exhibits R‑3 and R-6.

50. Mr. Mazza paid $266.58 on July 2, 2012, reducing the account balance to the balance forward of $9,600.12.  Tr. 69 and PECO Exhibit R-1.

51. Complainant’s total balance on July 13, 2012 was $9,866.70, including arrears of $9,600.12.  Tr. 69 and PECO Exhibits R-1 and R-2.

52. PECO assessed a late payment charge of $142.73 on July 13, 2012 leaving a total balance of $9,742.85.  Tr. 69 and PECO Exhibit R-1.

53. Complainant received a 10-day Notice dated July 26, 2012 for an outstanding balance of $9,600.12.  Tr. 42 and PECO Exhibit R-5.

54. Complainant was required to pay $9,600.12 to avoid termination of service.  Tr. 44 and PECO Exhibit R-5.

55. When PECO issued the 10-day Notice, there were no complaints pending before the Commission.  Tr. 86 and PECO Exhibits R-3, R-9 and R-10.

56. There is no ambiguity that the 10-day Notice stated that the amount needed to avoid termination was $9,600.12.  Tr. 85-85 and PECO Exhibit R-5.

DISCUSSION

As the proponent of a rule or order, Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, a complainant must show that the utility is responsible or accountable for the problem described in the complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.

To establish a sufficient case and satisfy the burden of proof, a complainant must show that Respondent public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Cmwlth. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commonwealth, Pa. Pub. Util. Comm’n, 67 Pa. Cmwlth. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Cmwlth. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).

		Under these principles, Complainant, as the party seeking relief, has the burden of proof.  In the instant case, Complainant has the burden of proving, by a preponderance of the evidence, that Respondent is responsible or accountable for the problem described in his complaint, that the 10-day Notice is in error and that he is entitled to another Commission-ordered PAR for the outstanding balance.  See, Feinstein, supra.



Complainant’s Position

Complainant asserts that the 10-day Notice was issued prematurely in July, 2012 because “two PUC cases were still pending.”  Tr. 42-43, 50 and PECO Exhibit R-5.  The two cases that Complainant believes were pending at that time were Complaints 2/3 and 5.  Tr. 42, 50.

Complainant asserts that as long as an appeal is pending or if his appeals are not completely exhausted, up to and including an appeal to the United States Supreme Court, then PECO is prohibited from terminating his service for any reason  Tr. 50, 58 and 59.  Until the appeal period expires, Complainant believes that a PUC case is not considered a final order or disposition.  Tr. 47, 50 and 58.  Complainant contends that since the right to appeal period to the U.S. Supreme Court had not expired when the 10-day Notice was issued, PECO could not attempt to terminate his service.  Tr. 47, 50.

Complainant requests another PUC PAR for the outstanding balance or a substantial reduction of all bills due to financial circumstances and unemployment.  He has been unemployed since 2007; the sole household income is from his wife.  Tr. 45, 53.

Respondent’s Position

Respondent’s witness testified that Mr. Mazza is billed monthly for electric and gas services; the outstanding balance subject to termination set forth on the 10-day Notice is $9,600.12.  Tr. 74 and PECO Exhibit R-5.  PECO recognizes that it is prohibited from terminating Complainant’s service while a complaint is pending before the Commission.  Tr. 74.  However, PECO argues that once a Commission proceeding is complete, then the dispute before the Commission is concluded.  In that case, a complainant that wishes to appeal that final decision of the Commission to an appellate court may do so -- but that dispute is now a dispute under the jurisdiction of that court, not the Commission, and the Commission’s stay provision thus no longer applies.[footnoteRef:4]  Instead, each court has its own rules and procedures for obtaining a stay or injunction during the appeal process.  If a complainant on appeal wishes to obtain a stay of termination during the appeal process, they must seek and obtain such a stay from the court with relevant jurisdiction. [4:   In fact, an appeal of a Commission Final Order to the Commonwealth Court is actually a dispute between Complainant and the Commission, not a dispute between Complainant and PECO.  This is why Mr. Mazza’s appeals are styled and captioned as “Mazza v. PUC.” 
] 


Disposition

When PECO issued the 10-day Notice, there were no complaints pending before the Commission.  Tr. 79.  The Commission issued a Final Order on Complaints 2/3 on December 6, 2010 and a Final Order on Complaint 5 on June 1, 2012.  Tr. 76, 78, 79 and Exhibits R-3, R-9 and R-10.

On August 8, 2012, PECO entered into the last Company PAR for the then outstanding balance of $9,742.85 based on the financial information provided at the time by Complainant; the PAR terms[footnoteRef:5] were consistent with the amortization period authorized by Chapter 1405(d)(2).  The Company and Complainant could not come to an agreement before the hearing in this case regarding a further PAR and the Commission has no authority to issue a Commission-ordered PAR since Complainant defaulted on the previous PUC PAR and there has been no change in income shown as required by Chapter 14, 66 Pa.C.S. § 1401, et seq. [5:   Current bills + $405.95 on a balance of $9,742.85.] 


[bookmark: 1701.]		Complainant disputes the charges on the 10-day Notice.  Tr. 48.  In his opinion, while his complaints about those charges are on appeal, including any appeal to the United States Supreme Court, until those appeals are exhausted, a termination is stayed.  Tr. 50, 58, and 64.  Complainant testified that he has a 60 or 90 day “right to appeal to the U.S. Supreme Court.”  Tr. 51 and Complaint ¶ 4.  In his opinion, Complaints 2/3 and Complaint 5 are still not final and are still on appeal.  Tr. 60.  He avers both cases were pending at the time he filed Complaint 6 because the U.S. Supreme Court had not denied his request for review.  Tr. 50.  This issue is now moot because all appeals have been exhausted in the appellate process regarding Complaints 2/3 and 5.  Nevertheless, it was correct to dismiss the Complaint 6 because an appeal to a higher court does not automatically stay proceedings within an agency.  Pa.R.A.P. 1701 and 1702 (relating to stay pending action on petition for review).  There was no pending complaint to stay a termination within the meaning of 52 Pa.Code §56.141(2) because final orders from the Commission had been issued and appealed when Complainant filed his sixth complaint in August, 2012.  Although an agency under the rules of appellate procedure allow an agency to take actions to preserve the status quo and to clarify or correct an order or verdict, this power to clarify or correct does not extend to substantive modifications. Pa. Indus. Energy Coalition v. Pennsylvania PUC, 653 A.2d 1336, 1344-45 (Pa. Cmwlth. 1995), aff’d, 543 Pa. 307, 670 A.2d 1152 (1996). 

Complainant offered conflicting testimony regarding the PARs that have been directed by the Commission or negotiated with PECO.  Tr. 105-106.  He was unaware that Complaint 1 was resolved through settlement or that the PUC directed a PAR in the Final Order for Complaints 2/3 and claims to have no memory of entering into any Company PAR.  Tr. 105-6.  Complainant contends that PECO unilaterally “self-imposes” a PAR on a customer and simply placed the terms on the monthly bill.  Tr. 104.

I am persuaded by the testimony of Ms. Ferrier to find that the 10-day Notice was valid because there were no disputes pending before the Commission, Tr. 86-87 and that there was no dispute as to the amount subject to termination, i.e., $9,600.12.  Tr. 87.  In fact, as a result of the Company entering into a PAR on August 13, 2012, the undisputed amount on the account was $9,742.85 which included the amount subject to termination of $9,600.12.  Tr. 87 and PECO Exhibits R-2 and R-4.

Complainant’s payment history is very poor in that he does not pay his bill in full and on time each month.  He has avoided termination by continuously filing complaints with the Commission since 2008, appealing those complaints when he loses, and then filing additional formal complaints at the Commission to re-address the same subject matter.  As a result of his actions, the account balance is currently over $10,000.  Tr. 86.  Complainant’s pattern is to pay a month, miss a month, and then roll any missed payments into a new PAR, which increases his account balance.  Tr. 87.  He has defaulted on all four PARs, three of which were established by PECO and the PUC PAR.  Tr. 80 and PECO Exhibits R-2 and R-4.  Ms. Ferrier testified that Mr. Mazza simply does not want to pay his balance and avoids termination by continuing to file complaints—even while awaiting an initial decision from me. Tr. 87.  In the last sixty days, Complainant has filed three additional complaints.

Complaint 7, Docket No. C-2013-2383618, filed September 6, 2013, requests a stay of another 10-day notice for failure to pay current bills arguing that due to “pending PUC cases and appeals in the court system and future appeal filings,” PECO was prohibited from sending the termination notice.  Tr. 87 and PECO Exhibit R-6.

Complaint 8, Docket No. C-2013-2393225, filed October 29, 2013, requests that PECO be prohibited from terminating service until “all PUC complaints are adjudicated and until all appeals are exhausted.”  A copy of Complaint 8 is provided as Attachment 1.

Complaint 9, Docket No. C-2013-2392536, filed November 14, 2013, asserts that the amount subject to termination ($679.37) includes charges set forth in the 10-day Notice ($9,600.12) challenged in Complaint 6 and argues that that amount is still “in the appeal process and being litigated.”  A copy of Complaint 9 is provided as Attachment 2.

Complainant has a pattern of filing frivolous complaints and appeals.  In fact the Commonwealth Court in its Opinion dismissing the appeal of the Final Order for Complaint 5 found that Complainant presented “no basis in law or fact to support his position” and the appeal was “frivolous.”  PECO Exhibit R-10.

Complainant has not met his burden of proof that the 10-day Notice was invalid at the time it was issued because there were no complaints pending at the Commission.  When the 10-day Notice, dated July 26, 2012, was issued, there was no active complaint before the Commission.  Final Orders had been issued in both dockets for Complaints 2/3 and 5.  PECO Exhibits R-9 and R-10.  The Commission no longer had jurisdiction over Complaints 2/3 or 5 on July 26, 2012, because the final orders regarding those complaints had been appealed.  See, Pa. R.A.P. § 341(c) (3).  A Final Order is defined as one that ends litigation, puts litigants out of court or precludes a party from presenting the merits of his claim.  Pittsburgh Bd. of Pub. Educ. v. Pa. Human Rels. Comm’n, 820 A. 2d 838 (Pa. Commw. 2003).  The Commonwealth Court has exclusive jurisdiction of appeals from the final orders of the Commission.  42 Pa.C.S. § 763(a) (1).  The appeal to the Commonwealth Court is one that may be taken as of right from the Commission and the order on appeal must be a final order.  See, Pa. R.A.P. § 341.

Complainant exercised his right to appeal the Commission’s Final Orders to the Commonwealth Court which he did regarding Complaints 2/3 and 5.  At that time, he also could have requested a stay of the Commission’s underlying order from the Commonwealth Court.  See generally, Pa. R.A.P §§ 1701-1704 and §§ 1731-1751.  Mr. Mazza did not utilize those rules to seek a stay of the Commission order.  There is no evidence to suggest Mr. Mazza posted a bond of the disputed amount, or made a formal request for stay from the Commonwealth Court.  As a result, the Commission’s Final Order remained valid while the appeals were pursued.

Moreover, Mr. Mazza’s right to appeal was exhausted after the Commonwealth Court entertained his appeals.  From that point forward, appeals are available only by permission from the senior court.  Thus, Mr. Mazza did not have a right to appeal the Commonwealth Court’s Order dismissing his appeals of Complaints 2/3 and 5 to a higher court without being granted permission by the higher court.  See Pa. R.A.P. § 341(d).

A personal opinion, no matter how strongly held, does not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987).  Complainant’s position that he had “2 pending cases” when PECO issued the 10-day Notice and that he had a right to further appeal is without merit and should be summarily denied.  There is no record support for his position.

As to Mr. Mazza’s alternative request for a PAR or to reduce the undisputed outstanding account balance due to his financial situation/unemployment, generally a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982).  Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982).  PECO has the right to bill and receive payment for the utility service actually supplied.  66 Pa.C.S. § 1303.  Neal v. Philadelphia Gas Works, Docket No. Z‑00971874, (Order entered January 4, 2002); Angie’s Bar v. Duquesne Light Co., 72 Pa. PUC 213 (1990).  All customers are obligated to pay for utility service. Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Co., Docket No. Z‑ 8712758 (Order entered April 8, 1988).

Complainant is an Income Level 2 customer whose financial situation (gross annual income) has improved since the last Company PAR was negotiated in August, 2013.  PECO Exhibits R-7 and R-8.  Complainant has offered no support for his position that his outstanding balance should be reduced.  Further, Complainant sought and was given several Company issued PARs consistent with Chapter 1405(d).  The Commission-ordered PUC PAR was issued in the Final Order for Complaints 2/3 and even though Complainant defaulted on that PAR, the Company issued him a subsequent PAR on August 8, 2012.

Complainant is not entitled to another PAR under the provisions of Chapter 14, 66 Pa. C.S.A. § 1405(d).  Complainant defaulted on the PUC PAR issued in the Final Order of Complaints 2/3.  He defaulted on the last Company PAR entered into on August 8, 2012.  There has been no change in household income since August 2012 to warrant a second PUC PAR consistent with Chapter 1405(d).  In fact, the gross household income has increased annually, albeit slightly, since 2011.  PECO Exhibits R-7 and R-8.  A PAR, which prevents service termination as long as Complainant complies with it, is a privilege, not a right.  Mandell v. Duquesne Light Co., Docket No. C-20030234, (Order entered March 17, 2004).

Complainant’s request for a second PUC PAR is denied because he has not met the change in income criterion required for issuance of another PUC PAR.  66 Pa.C.S. § 1405(d).




Application of 52 Pa.Code § 56.141(2) to the facts in Complaint 6

The Commission directed on remand that the record be developed to address how 52 Pa.Code § 56.141(2) applies to Complaint 6, considering that an appeal does not automatically stay a Commission Order.  Section 56.141 addresses the procedures for a notice of dispute, generally, and more specifically termination disputes and must proceed according to this section.  Specifically, Section 56.141 (2) states:

“Termination stayed.  Except as otherwise provided in this chapter, when a termination dispute or complaint has been properly filed in accordance with this subchapter, termination shall be prohibited until resolution of the dispute or complaint.  However, the disputing party shall pay undisputed portions of the bill. (Emphasis added).

52 Pa.Code § 56.141(2).  (Emphasis added).

There is no evidence to suggest that Complainant has ever sought or been granted a stay of any of the Commission’s Final Orders which were appealed.  Further, there is no evidence to show Complainant ever sought or was granted a stay of the Commonwealth Court Orders dismissing his appeal of the Commission’s Final Orders.

An “adjudication” is defined in 2 P.S. § 101 as any final order, decree, decision, determination or ruling by the Commission affecting personal or property rights, privileges, immunities, duties, liabilities or obligations of any or all of the parties to the proceeding in which the adjudication is made.

A Final Order is defined as one that ends litigation, puts litigants out of court or precludes a party from presenting the merits of his claim.  Pittsburgh Bd. of Pub. Educ. v. Pa. Human Rels. Comm’n, 820 A.2d 838 (Pa. Commw. Ct. 2003).  The Commonwealth Court has exclusive jurisdiction of appeals from the final orders of the Commission.  42 Pa.C.S. § 763(a) (1).  The appeal to the Commonwealth Court is one that may be taken as of right from the Commission and the order on appeal must be a final order.  See, Pa.R.A.P. § 341.

When Complainant filed his appeals of the Commission’s Final Orders in Complaints 2/3 and 5, respectively, with the Commonwealth Court, he did so because the Commission had issued a Final Order in each docket and he had exhausted his administrative remedies.  There was no longer any pending issue before the Commission.  Complainant’s attempt to argue that the issues raised in Complaints 2/3, filed in 2009, adjudicated by the Commission and a Final Order issued on December 6, 2010, was still pending on July 26, 2012 is incorrect.  The Commonwealth Court only has jurisdiction to entertain appeals of final orders of the Commission.  Consumer Educ. & Protective Ass’n v. Pa. Pub. Util. Comm’n, 847 A.2d 789 (Commw. Ct. 2004).  The fact that his appeal of the Final Orders for Complaints 2/3 and 5 were entertained by the Commonwealth Court is evidence that those decisions by the Commission were final and the Commission had disposed of all claims properly raised by Complainant.

Once the Commission issues its final order disposing of the underlying issues/claims raised in the complaint, the matter is no longer pending at the Commission and the termination stay pursuant to 52 Pa.Code § 56.141(2) is automatically lifted.  

Payment history

Mr. Mazza has used administrative due process and appeals to avoid termination while not making regular payments in full and on time.  As a result of his non-payment, his account was subject to termination for an outstanding balance of $9,600.12.  As reflected in the Collection History for the account, PECO Exhibit R-2, the balance subject to termination when Complaint 1 was filed in April 2008 was $1,663.43.  The account balance as of October 28, 2013 was $10,422.22.  PECO Exhibit R-1.

Complainant does not pay his bill in full and on time.  As witness Ferrier noted, Complainant has a pattern of not paying his bills increasing the outstanding balance and then entering into a PAR for the ever growing balance.  Tr. 70, 87.  The last PAR was established in August, 2012 on an outstanding balance of $9,742.85.

Contrary to Complainant’s testimony that he was paying current bills, as a result of non-payment of current bills while Complaint 6 was pending, the Company issued a 10-day notice for a past due amount of $240.02 (this amount does not include any charges related to the 10-day Notice for $9,600.12).  Complainant’s response was to file Complaint 7 alleging that the 10-day notice for $240.02 be stayed “due to pending PUC cases and appeal in the court system, and future appeal filings.”  PECO Exhibit R-6.  Complainant has attempted to avoid payment and termination of his service by continuously filing consecutive complaints; thus, demonstrating an abuse of process.

Other PECO ratepayers should not have to cover the large arrearage accumulated on Complainant’s account.  The fact that the balance has grown from approximately $1,600.00 in 2008 to over $10,000.00 in 2013 supports a finding that Complainant does not timely pay his bill each month in full.

Disputed Amounts

By definition, a PAR is “[a]n agreement in which a customer or applicant who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  52 Pa.Code § 56.2.  Complainant received a 10-day Notice requiring the payment of $9,600.12 to avoid termination.  Tr. 42, 44 and PECO Exhibits R-2 and R-5.  Complainant’s last PAR prior to the 10-day Notice was directed by the Commission in the Final Order on Complaints 2/3 on the undisputed balance of $8,375.61, processed on October 20, 2010.  PECO Exhibits R-1, R-2, R-3 and R-9.

When the 10-day Notice was issued in the instant case, the undisputed amount was $8,375.61, the PUC PAR amount.  The undisputed amount as of the filing of Complaint 6 was $8,375.61.  The present undisputed amount is $9,742.85, the balance for the last Company PAR entered into on August 13, 2012.  Tr. 69-70 and PECO Exhibits R-1 and R-4.



Abuse of Process

In its Final Order on Complaint 5, the Commission cautioned Complainant about “. . . the potential misuse of the Commission’s litigation process,” Final Order at 12, and again raised the issue in the Remand Order.  Complainant denies that he is an abuser of the Commission’s system, has engaged in deceptive actions or has acted in bad faith by filing numerous complaints.  He specifically requests that he “not be barred from filing [future] informal and formal complaints regarding the outstanding balance in dispute of $9,600.12.”  Reply to New Matter at 3.  PECO requests that Complainant be barred from filing any other complaints regarding the undisputed amount of $9,742.85, the amount of the last Company PAR.

The Commission has found an abuse of administrative due process in other cases.  In Grossman v. Bell Telephone Company of Pennsylvania, 67 Pa. PUC 714, 717 (1988), the Commission stated that abuse of administrative process is an exploitation of due process.  The Grossman case involved a pro se litigant who abused the regulatory practice by frequently requesting continuances of hearings without showing good cause, and then not appearing for his scheduled hearings and not honoring a settlement with the utility.  Id.  Abuse of administrative process cases often involve complainants filing consecutive pleadings, complaints and motions for continuance of hearings in order to avoid payment and termination of services.  In Jurena v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00003736 (Final Order entered December 22, 2000), the Complainant sought to enjoin Bell Atlantic-Pennsylvania, Inc. (Bell) from violating her right to privacy and from double-billing her account.  Bell filed an answer to the complaint and a motion to dismiss because the matter had previously been litigated in Bell’s favor.  The ALJ granted Bell’s motion to dismiss and recommended the Commission reject future complaints filed by Complainant relating to the matters addressed in the previous proceeding to prevent the Complainant from repeatedly filing the same complaint to avoid payment and termination of services.

In Manu v. The Bell Telephone Company of Pennsylvania, Docket No. F‑09029141 (Final Order entered May 9, 1994), the Complainants filed several formal and informal complaints regarding utility service.  The ALJ in that case determined that a scheme of an apparently ongoing nature was operating from Complainants’ address for the purpose of obtaining utility services without payment.  A pattern existed wherein a complaint was filed, hearing notices were mailed by certified mail and returned marked as unclaimed, and requests for continuances were made.  The Commission found an abuse of process had occurred and it precluded Complainants from filing further complaints, formal or informal, until their arrearages were paid in full.

There is ample Commission precedent to support the preclusion of Mr. Mazza from filing further informal or formal complaints.  See, Seidenstricker v. Metropolitan Edison Co., Docket No. F-2008-2019388, Commission Final Order entered July 28, 2009.  In that case, the Commission precluded the filing of further complaints pertaining to the same account until the arrearage was paid in full after finding that Complainant had abused the system by using the Commission’s provisions to prevent termination of service while receiving utility service and accruing a large outstanding amount.  See also, Thomas v. The Peoples Natural Gas Co. Docket No. C-2009-2102194, Commission Opinion and Order entered June 17, 2010; Argento’s Pizza v. Philadelphia Gas Works, Docket Nos. C-2009-2138055 and C-2010-2167822, Commission Final Order entered October 1, 2010.  The factors to be considered as put forth in the Argento’s Pizza case include the following:  1) the number and nature of complaints; 2) number of defaulted payments; 3) use of tactics to avoid payments and service terminations that became due; and 4) the history of payments.

In the instant case, since 2008, Complainant has filed nine formal Complaints challenging the termination of his electric services due to non-payment and three of those complaints were filed while the instant Complaint 6 litigation has been proceeding.  These complaints all relate, in some way or another, to a growing outstanding arrearage of over $9,000 that has been the subject matter of Complaints 2, 3, 4, 5 and 6.  Every Complaint, including Complaints 7, 8, and 9, have contained either a request for a Commission-ordered PAR or has challenged termination notices on a technical basis (such as lack of notice or invalid notice).  Complainant has not presented any basis in law or fact to support his position.

Complaints 2/3 alleged lack of proper notice and requested a PAR.  ALJ Jones determined that the termination had been proper and established a PUC PAR beginning January, 2011, on a balance of $8,623.98, for a period of 24 months.  The ALJ’s decision became final by operation of law.  Complainant defaulted on the PAR and had a poor payment history.  Complainant appealed the Commission’s Final Order to the Commonwealth Court of Pennsylvania, but never requested that it be stayed pending the appeal.  The Commonwealth Court of Pennsylvania denied the appeal and affirmed the Commission’s Final Order on Complaints 2/3 on January 4, 2012, Mazza v. Pa. Pub. Util. Comm’n, 2606 C.D. 2010.  The Supreme Court of Pennsylvania denied Complainant’s Petition for Allowance of Appeal on June 19, 2012; Mazza v. Pa. Pub. Util. Comm’n, 47 A.3d 849 (2012).  The United States Supreme Court denied his Petition for Writ of Certiorari on November 26, 2012, Mazza v. Pa. Pub. Util. Comm’n, 133 S. Ct. 658 (2012).  See, PECO Exhibits R-3 and R-9.

Complaint 5 alleged that the 10-day notice included charges not yet due and sought a PAR.  I found that the termination notice had been proper, that there was no requirement that termination notices be sent by certified mail and that Complainant was not entitled to another PUC PAR.  No exceptions were filed, and my decision became final by operation of law.  Complainant appealed the Commission’s Final Order to the Commonwealth Court of Pennsylvania, Mazza v. Pa. Pub. Util. Comm’n, No. 1418 C.D. 2012, but never requested that the Final Order be stayed pending the appeal.  Complainant did not appeal the merits of the Initial Decision or the Final Order; rather, he alleged that the Initial Decision had been improperly served.  The Commonwealth Court on May 3, 2013 denied the appeal, affirmed the Commission’s June 1, 2012 Final Order and awarded the Commission reasonable costs and attorney fees, finding that the appeal had been “frivolous,” with “no basis in law or fact.”  The Supreme Court of Pennsylvania denied his Petition for Allowance of Appeal on October 17, 2013; Mazza v. Pa. Pub. Util. Comm’n, No. 406 MAL 2013.  See PECO Exhibits, R-3 and R-10.

Complainant is abusing administrative due process to avoid payment and to delay the termination of his service due to non-payment.  Complainant has shown a pattern of defaulting on Commission-ordered and Company-given PARs, has a poor payment history and has essentially refiled the same complaint several times in an attempt to receive a favorable outcome and avoid termination.  His delaying of this proceeding by filing a petition for bankruptcy three days before a scheduled hearing is another tactic for delaying payment and termination.

Complainant fails to make complete and timely payment for the utility services he receives.  When termination is undertaken, he files formal complaints with the Commission to delay termination, thus resulting in ever higher arrearages.  When Complaint 1 was filed in 2008, the outstanding balance was $2,263.43.  As of October 11, 2012, the outstanding balance is $10,422.22.

As a result, the Company has been unable to obtain payment of such services due to applicable laws requiring it to provide a stay of termination while a dispute/complaint is pending before the Commission.  Consequently, Complainant’s account balance for the service address has a balance in excess of $10,000.00.

Complainant’s filing of meritless complaints has not been in good faith.  Customers have an obligation to pay for utility service.  Otherwise, customer’s unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining customers.  Cf., Bolt v. Duquesne Light Co., 66 Pa. PUC 463 (1988), Thomas P. O’Toole v. The Bell Telephone Co. of Pennsylvania, Docket No. C-923964, Final Order entered August 20, 1992.  Payment arrangements are designed to assist the low-income customer in making payments; however, there is no right to more than one Commission-ordered payment arrangement unless a change in certain circumstances warrants a reduction.  Payment arrangements are contractual arrangements between the customer and company and should be honored by the customer, not used to avoid payment altogether.  The record in this case highlights a disturbing trend in Complainant’s use of the Commission’s informal and formal proceedings to avoid paying his electric bills while evading the Company’s termination procedures.

To refrain from expending additional Commission resources, it is recommended that the Commission dismiss the Complainant’s pending Complaint 6 and bar him from re-filing 


further informal and formal complaints pertaining to his electric account (Account No. 72730-01005) for the service address of 1271 Farm Rd., Berwyn, PA 19312, until such time as the outstanding balance of $9,742.85 on his account is paid in full.

CONCLUSION

	The Final Orders in Complaints 2/3 and 5 were issued before July 26, 2012, when Complainant filed Complaint 6.  Therefore, there was no complaint pending before the Commission at the time Complaint 6 was filed.  Once a final, appealable order has been issued by the Commission, the matter is no longer in dispute before the Commission and unless a stay has been granted, termination may be undertaken pursuant to the Commission’s Final Order.  As a result, the 10-day Notice complained of in Complaint 6 was valid and termination was not stayed pursuant to 52 Pa.Code § 56.141(2).  Complainant has failed to carry his burden of proof that the 10-day Notice was stayed.  He has offered only opinion testimony.

Complainant has failed to carry his burden of proving that his account balance should be reduced.  A second Commission-ordered PAR is not warranted under Chapter 1405(d) because there is no evidence that Complainant has had a significant reduction in income.  Rather, the record indicates Complainant’s household income has increased since his last PAR was issued in August, 2012.

	The undisputed amount on the account as of August 13, 2013 is $9,742.85, the balance for the last negotiated Company PAR.  A PAR, by definition, requires the customer to admit liability for the billed services and requires the utility to amortize the balance over a period of time without incurring late fees or being subject to termination.

Complainant is misusing the complaint process by filing meritless complaints alleging that until the U.S. Supreme Court refuses to hear his appeal, his complaints are still pending at the Commission and PECO is prohibited from terminating his service.  Complainant provides nothing more than opinion testimony to support his claim.

There is ample Commission precedent to support the preclusion of a party from filing further informal or formal complaints when the party has been an abuser of the system.  Complainant has never disputed the accuracy of any charge or any bill; his appeals raised only procedural issues.  The Commission and the Commonwealth Court have found no merit in any of his Complaints (except to direct a PUC PAR).  Complaints 7, 8 and 9 are an indication that Complainant will continue to file frivolous complaints to prevent PECO from lawfully terminating his service for non-payment.

It is just, reasonable and in the public interest that the complaint filed at Docket No. C-2012-2318472 be dismissed with prejudice because Complainant is abusing the Commission’s system by using its provisions to prevent termination of service while accruing an outstanding balance.  Complainant should be precluded from filing further informal and formal complaints pertaining to his electric account (Account No. 72730-01005) for the service address of 1271 Farm Rd., Berwyn, PA 19312, until such time as the balance of $9,742.85 on his account is paid in full.

[bookmark: _GoBack]CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa.C.S. §§102, 701, 1405, 1501.

		2.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

		3.	To satisfy his burden of proof, Complainant must demonstrate that Respondent violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa.C.S. § 701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).

		4.	Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602, alloc. denied, 602 A.2d 863 (1992).

		5.	Complainant has failed to establish that the utility violated the Public Utility Code or a regulation or Order of the Commission in requiring payment from Complainant for the services that it rendered.  66 Pa.C.S. § 701.

		6.	A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for utility service provided to them.  Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982).

		7.	Complainant failed to establish his entitlement to another payment agreement on his balance.  66 Pa.C.S. §§ 1405(d) and (e).

		8.	The Commonwealth Court found that Complainant’s appeal of the Final Order in Complaint 5 was “frivolous,” with “no basis in law or fact.”  Mazza v. Pennsylvania Pub. Util. Comm’n, No. 1418 C.D. 2012 (2013).

9. Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987).

10. Chapter 56 imposes an obligation on PECO to use the tools of Chapter 56 to ensure that people who can pay their bills, do in fact, pay their bills so that other customers’ rates are not increased to compensate for those not paying.  52 Pa.Code § 56.1.

11. An “adjudication” is defined as any final order, decree, decision, determination or ruling by the Commission affecting personal or property rights, privileges, immunities, duties, liabilities or obligations of any or all of the parties to the proceeding in which the adjudication is made.  2 P.S. § 101.

12.	A Final Order is defined as one that ends litigation, puts litigants out of court or precludes a party from presenting the merits of his claim.  Pittsburgh Bd. of Pub. Educ. v. Pa. Human Rels. Comm’n, 820 A. 2d 838 (Pa. Commw. 2003).

13. The Commonwealth Court has exclusive jurisdiction of appeals from the final orders of the Commission.  42 Pa.C.S. § 763(a) (1).

14. The appeal to the Commonwealth Court is one that may be taken as of right from the Commission and the order on appeal must be a final order.  Pa. R.A.P. § 341.

15. Generally, after the review of a quasi-judicial order is sought, the governmental agency may no longer proceed in the matter.  42 Pa.Code § 1702.

16. There is no automatic stay or supersedeas injunction of a Commission’s final order in this case.

17. There is ample Commission precedent to support the preclusion of a party from filing further informal or formal complaints when the party has been an abuser of the system.  Seidenstricker v. Metropolitan Edison Co., Docket No. F-2008-2019388, Commission Final Order entered July 28, 2009.  See also, Thomas v. The Peoples Natural Gas Co. Docket No. C-2009-2102194, Commission Opinion and Order entered June 17, 2010; Argento’s Pizza v. Philadelphia Gas Works, Docket Nos. C-2009-2138055 and C-2010-2167822, Commission Final Order entered October 1, 2010.

18.	Complainant has abused the administrative due process by filing multiple similar complaints in an attempt to avoid termination and payment for services.



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint of Mark Mazza against PECO Energy Company at Docket No. C-2012-2318472 is denied and dismissed with prejudice.
		
2.	That Mark Mazza be, and hereby is, precluded from filing further complaints with the Pennsylvania Public Utility Commission, whether of an informal or formal nature, regarding the arrearages on Account Number 72730-01005 for electric service rendered by PECO Energy Company regarding the service address of 1271 Farm Rd., Berwyn, PA 19312, until such time as the current outstanding arrearage of $9,742.85 is paid in full, and that, further, the filing of any complaint pertaining to the arrearages which are the subject of this proceeding shall be dismissed without further proceedings.

		3.	That the filing of any other pleading in this case, concerning the same subject matter be, and hereby is, deemed not to stay implementation of this Order.

		4.	That the failure of Mark Mazza to pay all arrearages on his account identified in this proceeding be, and hereby is, deemed to be grounds for termination of service in accord with Chapters 56 and 64 of the Commission’s rules of administrative practice and procedure.

		5.	That the case at Docket No. C-2012-2318472 be marked closed.


Date:	December 27, 2013					/s/				
							Elizabeth H. Barnes
							Administrative Law Judge
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Elizabeth H. Barnes


 


Administrative Law Judge


 


 


 


HISTORY OF THE PROCEEDING


 


 


 


 


Mark Mazza 


(Complainant or Mr. Mazza) has filed nine formal complaints 


against PECO Energy Company (Respondent or PECO) at th


e


 


Commission since 2008.  The 


Complaint currently before me for consideration is Complaint 6.  


For context


 


and clarity


, t


he 


following is


 


a


 


table summary of the nine 


(9) 


complaints Mr. Mazza has filed against 


PECO


 


at the 


Commission.


 


 


Complaint


 


 


 


Docket 


No.


 


Issue


 


Date 


Filed


 


PUC 


Final 


Order


 


Appeal


 


Court Decision


 


1


 


C


-


2008


-


2047803


 


Seeks 


payment 


a


greement


 


(


PAR


)


 


06/2008


 


12/19/08


 


No


 


 


2


 


C


-


2009


-


2118230


 


No Notice of 


Term


ination


;


 


07/06/09


 


12/6/10


 


Yes


 


Denied


1


 


3


 


C


-


2009


-


2120401


 


Termination 


 


07/22/09


 


12/6/10


 


Yes


 


Cmwlth. Ct. 


dismissed; PA 


                                        


        


 


1


 


Complaints 2


 


and 3


 


were consolidated


 


at the Commission level


.


 




BEFORE THE   PENNSYLVANIA PUBLIC UTILITY COMMISSION         Mark Mazza     :       :     v.             :       C - 20 12 - 2318472                 :   PECO Energy Company         :         INITIAL DECISION       Before   Elizabeth H. Barnes   Administrative Law Judge       HISTORY OF THE PROCEEDING         Mark Mazza  (Complainant or Mr. Mazza) has filed nine formal complaints  against PECO Energy Company (Respondent or PECO) at th e   Commission since 2008.  The  Complaint currently before me for consideration is Complaint 6.   For context   and clarity , t he  following is   a   table summary of the nine  (9)  complaints Mr. Mazza has filed against  PECO   at the  Commission.    

Complaint      Docket  No.  Issue  Date  Filed  PUC  Final  Order  Appeal  Court Decision  

1  C - 2008 - 2047803  Seeks  payment  a greement   ( PAR )  06/2008  12/19/08  No   

2  C - 2009 - 2118230  No Notice of  Term ination ;  07/06/09  12/6/10  Yes  Denied

1

 

3  C - 2009 - 2120401  Termination   07/22/09  12/6/10  Yes  Cmwlth. Ct.  dismissed; PA 

                                                

 

1

  Complaints 2   and 3   were consolidated   at the Commission level .  

