BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Douglas and Diane P. Evans				:
							:
	v.						:		C-2013-2368477
							:
PECO Energy Company				:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


This Initial Decision grants the Preliminary Objection and dismisses the formal complaint with prejudice because it is legally insufficient.  

HISTORY OF THE PROCEEDING


	On June 7, 2013, Douglas and Diane P. Evans (“Complainants”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “the Company”), at Docket No. C-2013-2368477.  Complainants averred that they do not want a “smart meter” installed on their home because they believe these meters are unsafe.[footnoteRef:1]  They choose to “opt-out.”    [1:  	“Smart meter technology” is defined in the Pennsylvania Public Utility Code (“the Code”) at 66 Pa.C.S. § 2807(g).  A smart meter is an electric meter that records consumption of electric energy and is intended to enable bidirectional communication.] 


	On or about June 18, 2013, PECO filed a Preliminary Objection, with a Notice to Plead attached thereto, requesting that the complaint be dismissed because it is legally insufficient.  PECO avers that its smart meter installation plan was approved by the Commission on May 6, 2010, as part of the Smart Meter Technology Procurement and Installation Plan at Docket No. M-2009-2123944.  PECO further avers that the controlling law and Commission-approved plan do not include a provision for customers to “opt-out.”  PECO requests that the complaint be dismissed without hearing as a matter of law.  

Complainants did not file an answer to PECO’s Preliminary Objection.  

This case was reassigned to me on December 6, 2013.  PECO’s Preliminary Objection is procedurally ready to be ruled upon.  For the reasons discussed further below, PECO’s Preliminary Objection will be granted and the complaint will be dismissed with prejudice.

FINDINGS OF FACT

1. Complainants do not want to participate in PECO’s Commission-approved Smart Meter Procurement and Installation Plan.

2. Complainants do not want a smart meter attached to their home because they believe smart meters are not safe and could potentially cause a fire.  Complaint ¶5.  

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code Chapters 1, 3 and 5, provide for the filing of Preliminary Objections.  52 Pa.Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  PECO filed a Preliminary Objection arguing that the complaint is legally insufficient.  The Commission’s Rules provide, in relevant part:
(a) 	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa.Code § 5.101(a)(1)-(6).

For purposes of disposing of the Preliminary Objection, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Complainants and should dismiss the complaint only if it appears that Complainants would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).

Also relevant here is Section 703(b) of the Public Utility Code which allows the Commission to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa.C.S. § 703(b).

		PECO’s Preliminary Objection will be granted.  Even when accepting as true all well pleaded materials facts, and every reasonable inference from those facts, the complaint here does not raise a violation of the Public Utility Code, any Commission Order or regulation or any Commission-approved tariff and, therefore, it will be dismissed.

To begin, Section 2807 of the Public Utility Code provides:
(f) Smart meter technology and time of use rates.—

* * * *

(2) Electric distribution companies shall furnish smart meter technology as follows:

(i) Upon request from a customer that agrees to pay the cost of the smart meter at the time of the request.

(ii) In new building construction.

(iii) In accordance with a depreciation schedule not to exceed 15 years.

66 Pa.C.S. §2807(f)(2)(emphasis added).  The use of the word “shall” in the statute indicates the General Assembly’s direction that all customers will receive a smart meter.  Furthermore, there is no provision in the statute that allows customers to “opt out” of smart meter installation, as Complainants desire.

		Nor do the Commission’s Orders implementing this provision of Act 129 or PECO’s specific implementation plan allow customers to “opt out” of smart meter installation.  PECO relies, in part, on the following language from the Commission’s Implementation Order to support its argument that Complainants cannot opt out of the smart meter installation:
The Commission believes that it was the intent of the General Assembly to require all covered EDCs [Electric Distribution Companies] to deploy smart meters system-wide when it included a requirement for smart meter deployment ‘in accordance with a depreciation schedule not to exceed 15 years.’

Preliminary Objection at 5; quoting, Smart Meter Procurement and Installation Implementation Order, Docket No. M-2009-2092655 (entered June 24, 2009).  PECO adds that “the Commission’s Order does not have a provision for customers to ‘opt out’ of the smart meter installation.”  Id. at 6.

Whereas the statute provides that PECO “shall” install these meters and there is no provision in the statute or the Commission’s Implementation Order that allows a customer to opt out of the smart meter installation, coupled with the ability of the Commission to dismiss a complaint without a hearing if it is in the public interest, I find that Complainants in this case are unable to demonstrate that PECO has violated the Public Utility Code, any Commission Order or regulation, or any Commission-approved tariff.  The complaint here is legally insufficient and must be dismissed.  See, 66 Pa.C.S. § 332(a); 52 Pa.Code § 5.101(a)(1)-(6).

CONCLUSIONS OF LAW

1. Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994) (Equitable).

2. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:  (i) lack of Commission jurisdiction or improper service of the pleading initiating the proceeding; (ii) failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter;  (iii) insufficient specificity of a pleading; (iv) legal insufficiency of a pleading; (v) lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action; and (vi) pendency of a prior proceeding or agreement for alternative dispute resolution.  52 Pa.Code § 5.101(a)(1)-(6).

3. [bookmark: _GoBack]For purposes of disposing of Preliminary Objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).

4. For purposes of disposing of Preliminary Objections, the Commission must view the complaint in this case in the light most favorable to the nonmoving party and should dismiss the complaint only if it appears that the nonmoving party would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).

5. The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa.C.S. § 703(b).

6. Electric distribution companies shall furnish smart meter technology as follows:  (i) upon request from a customer that agrees to pay the cost of the smart meter at the time of the request; (ii) in new building construction; and (iii) in accordance with a depreciation schedule not to exceed 15 years.  66 Pa.C.S. §2807(f)(2).

7. The Commission believes that it was the intent of the General Assembly to require all covered Electric Distribution Companies to deploy smart meters system-wide when it included a requirement for smart meter deployment ‘in accordance with a depreciation schedule not to exceed 15 years.’  Smart Meter Procurement and Installation Implementation Order, Docket No. M-2009-2092655 (entered June 24, 2009).

8. Except as may otherwise be provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.  66 Pa.C.S. § 332(a).

9. This complaint against PECO must be dismissed with prejudice.




ORDER


		THEREFORE,

		IT IS ORDERED:
	
1. That the Preliminary Objection filed by PECO Energy Company dated June 18, 2013 at Docket No. C-2013-2368477 is granted.

1. That the formal complaint filed by Douglas and Diane P. Evans against PECO Energy Company on June 7, 2013, at Docket No. C-2013-2368477, is dismissed with prejudice.

1. That the docket for this proceeding be marked closed.


Date:  December 19, 2013							/s/											Mark A. Hoyer
								Administrative Law Judge
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