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INTRODUCTION

In this case, Jon T. Neal (“Complainant”) admits to manually turning the valve to the gas fuel line off because he cannot pay for his gas service since he is unemployed.  Complainant is alleged to have tampered with the Company’s equipment.  The Complainant disputes that he tampered with the meter and that there was theft of gas service as a result of the meter tampering.  Because the Complainant did not sustain his burden of proof, the formal complaint (“Complaint”) is dismissed. 

HISTORY OF THE PROCEEDING
On or about January 15, 2013, the Complainant filed a Complaint against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”).  Complainant denied that he tampered with the gas line, bypassed the meter and stole gas service to his residence at 4644 N. Marvine Street, Philadelphia, Pennsylvania 19140 (“service address”).

In April 2009 the Low Income Home Energy Assistance Program (“LIHEAP”) paid $400.00 towards the gas bill of the Complainant.  Complainant put an electric heater in his bedroom in April 2009.
Complainant stated that he went down to his basement and turned the gas valve off sometime in August 2010 to save on his gas service expense.  He then noticed his gas bill was about $12.00 per month.  He alleged PGW got upset because of his minimal billed usage.

Complainant requested that the outstanding gas charge of $1,847.29 for theft of gas service should not be billed because he did not bypass the gas meter.  Complainant stated that the gas is currently turned off outside his service address and there is a lock on the gas valve in his basement and he is still charged $12.00 per month for gas.  

PGW filed its Answer to the Complaint on February 6, 2013.  Respondent denied that there were incorrect charges on Complainant’s bill for gas service at the service address.  PGW denied that a $400.00 LIHEAP grant was applied to Complainant’s account in April 2009.  Rather two payments of $202.20 from the Utility Emergency Service Fund were applied to the Complainant’s account in May 2009 reducing the Complainant’s account to a zero balance.

PGW admitted that Complainant’s bills showed a $12.00 monthly charge from August 2010 through to October 2012.  On July 28, 2010, PGW received a meter reading at index 6195.  The meter reading was at the same index, that being 6195, on February 8, 2012. 
On August 13, 2012, a PGW technician was at the service address to investigate usage and gained access to the property.  The PGW technician found the meter manually turned off with the left swivel loose and an opened fuel line to the gas range and the water heater.  The PGW technician ensured that the gas was off and placed a lock on the gas fuel line service cap.  The PGW technician removed the meter that he found at the service address which was Meter No. 2016865 at index 6195 and replaced it with Meter No. 1887439 at index 4226.


On October 31, 2012, Complainant contacted Respondent to restore gas service.  The request was sent to PGW’s Meter Investigation Unit (“MIU”).  The same day, MIU determined that the Complainant was responsible for an “unknown” bypass at the service address.  PGW billed the Complainant for gas usage from August 6, 2010, to August 13, 2012, or a total of 1,160 ccfs which corresponds to $2,048.06.  PGW credited Complainant for the $12.00 per month customer charges that were paid or ($12.00 x 27 = $324.00) $324.00.  Complainant was billed $2,048.06 - $324.00 = $1,724.06 + $123.23 (reconnection fee) + $380.00 (security deposit) = $2,227.29 for restoration of gas service.  



PGW submitted that the Bureau of Consumer Services (“BCS”) reported a decision dated December 13, 2012.  BCS concluded that the Complainant’s meter was tampered with and that the Complainant is responsible for the outstanding usage charges.  BCS also determined that the bills to the Complainant were correct as rendered.  PGW requested that the Commission find against the Complainant and dismiss the Complaint.


On March 13, 2013, a Hearing Notice was sent scheduling an Initial In-Person Hearing on Tuesday, May 21, 2013 at 10:00 a.m. with Administrative Law Judge (“ALJ”) Angela T. Jones presiding.  

By Prehearing Order dated March 19, 2013, the undersigned ALJ gave direction as to the proper procedure for this matter.  


On May 21, 2013, the evidentiary hearing convened as scheduled.  Complainant was present and represented himself.  Mr. Laureto Farinas, Esquire was present as counsel for PGW accompanied by two witnesses.  The Complainant presented the following exhibits into evidence:

1. Complainant Exhibit 1-PGW letter dated October 10, 2012;

2. Complainant Exhibit 2-PGW letter dated October 31, 2012;

3. Complainant Exhibit 3-August 9, 2012 PGW bill;

4. Complainant Exhibit 4-October 10, 2012 PGW bill;

5. Complainant Exhibit 5-November 8, 2012 PGW bill;

6. Complainant Exhibit 6-December 11, 2012 PGW bill;

7. Complainant Exhibit 7-October 10, 2010 PGW bill;

8. Complainant Exhibit 8-January 12, 2013 PGW bill;

9. Complainant Exhibit 9-January 25, 2013 PGW final bill;

10. Complainant Exhibit 10-PECO bills; and

11. Complainant Exhibit 11-PGW denial of credit statement.

All eleven exhibits were admitted into the record without objection.  Counsel for PGW conducted cross-examination of the witness.  Counsel for PGW then informed the undersigned ALJ that he had a subsequent hearing scheduled for the same day at 1:30 p.m.  Because it was already after 12:00 p.m. and Respondent needed to present the testimony of two witnesses, the presiding officer determined it prudent to schedule a Further Hearing to present the evidence of the Respondent.  All parties agreed to a Further Hearing.  The Complainant was told that he could bring additional evidence to support his testimony at the Further Hearing.  The transcript for the initial hearing was 67 pages.



By Hearing Notice dated May 22, 2013, a Further Hearing was scheduled for this proceeding on Friday, August 9, 2013 at 10:00 a.m.  



The Further Hearing convened as scheduled.  Complainant was present and represented himself.  Mr. Farinas was present representing the Respondent and was accompanied by one witness.  Complainant submitted Complainant Exhibit 12, which was evidence of checks paid to PECO.  Complainant Exhibit 12 was admitted without objection.  PGW presented one witness, Ann Marie Cromley.  Respondent submitted the following exhibits:

1. PGW Exhibit 1-Account Statement for service address;

2. PGW Exhibit 2-Contacts for service address;

3. PGW Exhibit 3-PGW Field Report;

4. PGW Exhibit 4-Theft Report;

5. PGW Exhibit 5-Accounting to Estimate Gas Usage;

6. PGW Exhibit 6-Meter Test Data

7. PGW Exhibit 7-BCS Decision dated December 11, 2012.
All seven exhibits were admitted into the record without objection.  



The Further Hearing resulted in 56 pages of transcript.  Consequently the combined hearings amounted to transcribed testimony of 123 pages.
  The record closed on September 9, 2013.  This matter is now ripe for decision.    
FINDINGS OF FACT

1. Complainant, Jon Neal, resides at 4644 N. Marvine Street, Philadelphia, Pennsylvania 19140 (“service address”) and received gas service at this address from PGW until October 2012.  Complainant is a residential gas heat customer. Tr.  6, 13.  
2. In January 2009, Complainant lost his job because of his health condition.  As a result of unemployment Complainant fell behind in his bills as of February 2009.  Tr. 10-11.

3. Complainant realized he could not afford his gas service so he turned his thermostat down below 60 degrees in March 2009.  Complainant purchased two oil based electric heaters.  Complainant placed one in his bedroom and the other in his bathroom.  Tr. 14-15, 63.

4. Complainant did not tell PGW about his termination of employment and loss of income.  Tr. 15-16.

5. Complainant was not aware that he could request PGW to discontinue his gas service.  Tr. 18-19.

6. During the winters of 2009, 2010 and 2011, Complainant used electric appliances as sources for heat.  During these winters Complainant continued to pay the $12.00 service charge for gas service from PGW.  Tr. 22-24.

7. Complainant has two gas appliances, a hot water heater and a house heater.  Sometime around the spring of 2010, Complainant’s hot water heater busted.  Complainant was receiving gas service bills in the amount of $200.00 to $300.00 per month for just using hot water.  Tr. 17-18, 56.

8. Complainant continued gas service because he intended to purchase a new water heater and he would then connect the gas line for hot water.  Complainant understood he would receive a $12.00 service charge even if he did not have any gas usage.  In the meantime, Complainant heated the water by his electric stove.  Tr. 19-20, 64.

9. Complainant decided to disconnect the hot water heater from the gas line and the water line.  Complainant turned the valve off on the gas line for the water heater sometime in 2010.  The valve is located on the Company side of the fuel line prior to the meter. Tr. 57, 59-61.

10. Complainant did not use gas after the water heater was disconnected in the spring of 2010.  Tr. 62.

11. Complainant no longer receives gas service from PGW.  By letter dated October 10, 2012, PGW confirmed that the Company put a lock on the meter at the service address.  Complainant’s gas service is off.  Tr. 6, Complainant Exhibit 1. 
12. By letter dated October 31, 2012, PGW told the Complainant that he owed $1,724.06 for unauthorized use of gas service.  PGW requested a deposit of $380.00 and a reconnection fee of $123.23 for a total of ($1,724.06 + $380.00 + $123.23 = $2,227.29) $2,227.29 to receive gas service.  Tr. 8-9, 42-43, Complainant Exhibit 2.

13. In August 2012, a PGW employee came to the service address to check the meter.  The PGW employee noticed that the valve to the gas line was turned off.  The Complainant admitted that he turned the valve off because he did not desire to consume gas for the broken water heater.  The gas line to the water heater did not have a separate shut off valve.  The water heater was the only appliance that the Complainant conceded he desired gas service for once the water heater was replaced or fixed.  Tr. 25-26.
14. PGW shut off the gas to the service address in August 13, 2012.  However, the PGW system did not complete a hard shut off as it is supposed to do.  Complainant continued to receive bills for the customer service charge of $12.00.  Tr. 93, PGW Exhibit 1.

15. The PGW employee replaced the meter and put a lock on the valve for the gas line so that it was locked in the off position.  Tr. 26-27.

16. The Complainant admitted that he shut off the valve on the gas line that is before the meter; that is, the valve was turned off so that no gas can flow into the meter.  Tr. 29-30.

17. Complainant’s bills reflected an actual meter reading of 6195 from October 8, 2010 through August 9, 2012.  The meter did not read gas usage.  Tr. 49, Complainant Exhibits 3&7.

18. PGW has record of gas usage by the Complainant in the winter of 2008-2009.  The gas usage was as follows:

	Month 

	Usage (ccf)

2008-09
	Usage (ccf)

2009-10

	Nov. 
	32
	22

	Dec. 
	100
	32

	Jan. 
	122
	86

	Feb. 
	179
	167

	Mar. 
	108
	116

	Winter total
	541
	423


Total of 541 ccf used for the Winter 2008-09 and total of 423 ccf used for the Winter 2009-10.  Complainant has zero usage the periods from November 2010-March 2011, from November 2011-March 2012 and from November 2012 to shut off on January 25, 2013.  Tr. 94-96, PGW Exhibit 1.
19. The service address came up on the Company’s listing for zero usage on August 3, 2011.  PGW did not visit the property until February 16, 2012.  On February 16, 2012, the PGW employee did not gain access to the meter and left a 72 hour notice at the service address to gain access to the property and meter.  PGW did not receive a response from the Complainant to its 72 hour notice.  Tr. 99, PGW Exhibit 2.

20. On August 2, 2012, PGW had a system notation to deliver a meter access notice to the service address but no order was issued for a PGW employee to deliver the notice.  On August 9, 2012, an order was issued to deliver a meter to the service address.  A PGW employee delivered the notice to grant access to the meter.  The PGW employee was unable to obtain access to the service address.  Tr. 99-100. 

21. On August 13, 2012, PGW finally gained access to the service address.  The PGW technician reported that he found gas service on but left the service address with the gas service off.  He found the meter manually turned off. He also reported that there was 60% LEL
 in the customer’s fuel line and zero gas in the meter.  He found an open fuel line to the gas range and hot water heater.  The left swivel on the meter was loose and the meter tilt count was 147.  He determined there was an “unknown” bypass.
  A PGW technician determined that a bypass of its gas line existed from August 6, 2010 to August 13, 2012.  Tr. 100-03, PGW Exhibits 2, 3, 4.

22. On August 13, 2012, the PGW technician at the service address removed meter number 2016864 at index 6195 and exchanged it with meter number 1887439 at index 4226.  The PGW technician also shut off the gas, placed a bike lock on the meter and left a post-termination notice.  The PGW technician was unable to verify whether the gas range and dryer were working.  Tr. 100, PGW Exhibit 2.

23. When a field technician discovers an anomaly at the service address, it is the policy of PGW for the field technician to call the Revenue Protection Unit and report it and fill out a Theft Reporting Sheet.  Tr. 103, PGW Exhibit 4.

24. PGW calculated from Complainant’s bill dated April 8, 2009 to the bill dated March 10, 2010, the amount of usage for that 364-day period
 was 580 ccf or 580 ccf/year.  PGW calculated that Complainant’s usage would be (2 years x 580 ccf/year = 1,160 ccf) 1,160 ccf/738 days
, or an average of 1.59 ccf/day.  PGW calculated from August 6, 2010
 to August 13, 2012, based on Complainant’s historical usage, the amount owed to be $2,048.06.  PGW subtracted from the amount owed, the customer charge billed to the Complainant which was ($12.00/month x 27 months = $324.00) $324.00, for the result of ($2,048.06 - $324.00 = $1,724.06) $1,724.06.  Tr. 105-06, PGW Exhibit 5.

25. The PGW reconnection fee is $123.23 and a security deposit is $380.00.  PGW assessed the reconnection fee and the security deposit to the Complainant’s outstanding balance for a total amount due to restore service at the service address of ($1,724.06 + $123.23 + $380.00 = $2,227.29) $2,227.29.  Tr. 101.

26. On October 15, 2012, the meter that was at the service address was tested.  The meter number is 2016864 and the index on the meter was 6195.  The meter tested at 100.044 and 100.175, which indicated the meter was running at 100% accuracy.  Tr. 106, PGW Exhibit 6.

27. After the meter at the service address was replaced, the meter reading did not show gas usage, the meter reading stayed at 4226.  PGW billed the Complainant on October 31, 2012, an estimated gas usage bill for $1,724.06 (this is the amount due without restoring gas service).  Tr. 93, PGW Exhibit 1.

28. On October 31, 2012, the Complainant telephoned the PGW disputing unauthorized use of gas service.  Tr. 100-01.

29. On November 7, 2012, Complainant went to PGW’s Philadelphia District Office and asked the Company to explain about the unauthorized usage and the associated charges.  PGW explained the charges to the Complainant.  Tr. 101, PGW Exhibit 2.

30. On December 11, 2012, BCS issued a decision at case number 3041669.  BCS found that the Complainant’s meter was tampered with, the Complainant was responsible for the unknown usage charges, and the Complainant’s bills were correct as rendered.  BCS dismissed the informal complaint.  Tr. 101, 106, PGW Exhibits 2, 7.

31. PGW rebilled the customer on January 25, 2013.  The Customer Review Unit of the Company noticed that the Company’s system did not perform the hard shut off.  The Company turned the gas off inside the service address, set a new meter for the Complainant and left it off.  PGW calculated the corrected outstanding balance for the Complainant at $1,699.54 (the Company credited $24.52 in late fees assessed against the Complainant’s account after the service was terminated to arrive at this new outstanding balance.  $1,724.06 - $24.52 = $1,699.54). Tr. 94.

32. A PGW Supervisor visited the service address in May 2013 after the first evidentiary hearing.  He determined the gas at the service address was not abandoned or turned off outside of the service address.  He verified that the gas was off inside the service address and the meter was off inside the service address.  Tr. 107. 
DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  



To establish a sufficient case and satisfy the burden of proof, Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).
  

Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util. Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).
Whether there was tampering of PGW Equipment
PGW’s Commission-approved tariff states,  

TAMPERING.  In the event of the Company’s meters or other property being tampered or interfered with, the Customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used even if such usage is not registered on the Company’s meter, and for any repairs or replacements required, as well as for costs of inspections, investigations, damages and protective equipment and installations prior to reconnection. 

PGW Supplement 21, Gas Service Tariff – Pa.P.U.C. No. 2, First Revised Page No. 44, Section 8.3 (Emphasis added).    

Where a Complaint involves an existing, Commission-approved tariff, the burden falls upon the customer to prove that the charge or rule is no longer reasonable.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067, 63 Pa.Commw. 238 (Pa.Cmwlth. 1981).  A Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  Id; 66 Pa.C.S. § 316; and Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa.Cmwlth. 1997).  The burden of proof is on the Complainant to show that the application of the existing tariff at issue is applied unreasonably.  

The Complainant referenced the Company’s existing tariff as applicable to this case.  Tr. 79.  The Complainant alleged that turning the valve off was not tampering.  Id.

Complainant admitted that he turned off the valve on the gas fuel line in his basement that precedes the meter.  Tr. 79.  Complainant intended to turn the valve off because his water heater was broken and did not have a separate off valve.  Complainant determined that he only needed the gas service for the water heater because he used an electric oil heating unit for his heat source.  He planned on purchasing a new water heater when he obtained adequate funds for the item.  Tr. 19, 64.
On August 13, 2012, PGW obtained access to the meter at the service address.  PGW left notices at the service address to obtain access to the meter on the following dates: February 16, 2012, July 2, 2012 and August 9, 2012, but did not gain access prior to August 13, 2012.  PGW Exhibit 2.  PGW desired to obtain access to the meter because it was consistently reading zero usage at the service address.  When the PGW field technician found the meter he tested the fuel line on the customer side of the meter and the piping read 60% LEL.  The meter did not read any gas usage.  The inlet swivel to the gas meter was loose.  The meter tilt count was 147.  Tr. 100, 102-03, PGW Exhibits 2, 3, 4.
The meter is equipment of the Company.  The meter has a swivel on the inlet and a swivel on the outlet.  The swivels connect the meter to the pipes.  The inlet swivel is where the gas comes into the meter; the outlet is where the gas comes out of the meter and goes into the piping for the customer’s fuel line.  The swivels should not be loose.  Tr. 104.  

A reading of 60% LEL in the customer’s fuel line is an indication that there was gas recently in that fuel line.  The PGW witness testified as an expert working in the Company’s Gas Theft Unit for thirteen years saying,  
A. … [the PGW field technician] found 60 percent reading in the fuel line, which is telling me that there was gas recently in that fuel line but he is finding zero gas in the meter, which means – also he is finding the left swivel loose, which means and indicates to me that the customer had the meter down – is not using the meter at all but the gas in the fuel line is indicative of the customer using the gas.  

Q.  And when you say the fuel line, you are referring to the line that normal would lead from the meter?

A.  To the customer’s appliances, to the water heater and the house heater and the range if he has a gas range.
Tr. 104-05. 



The PGW witness further testified,

A. [The PGW field technician had] a hand-held machine and could check the tilt-count on the meter and the magnetic count and he’s saying here, “found meter manually off, tilt count 147.” That 147 means that the meter is being moved to have that many counts on it.  Tilt count means that the meter is being tilted at more than a 90 degree angle, so for him to get that reading is an indication that the meter is being taken down.

Tr. 109.



The relevant Commission regulation defines unauthorized use of utility service as, 

Unauthorized use of utility service—Unreasonable interference or diversion of service, including meter tampering (any act which affects the proper registration of service through a meter), by-passing unmetered service that flows through a device connected between a service line and customer-owned facilities and unauthorized service restoral.
52 Pa.Code § 56.2.  The PGW witness testified that the instant proceeding is unauthorized service restoral.  She stated,

A. Because the service person, first of all he was stalled at the [service address] and he wasn’t admitted right away.  PGW left a notice three days before that, which gave the customer the opportunity to know that we were coming and we were coming back.  When we did get into the property, we were stalled…  [W]e got into the property and we found an open fuel line for the water heater, an open fuel line for the heat, assuming it is going to the range and he is getting a reading from that fuel line of 60 percent.  Now, if the gas had been off at the valve as the customer stated and as it looks like because the billing is showing zero usage, there would be no reading in the fuel line of gas.

Q.  Okay, so you are saying that the 60 percent LEL is indicative of recent usage of gas?

A.  That is correct.

Q.  So if the LEL was zero, then you would be more inclined to believe the customer that they were not using gas?

A.  Yes.

Tr. 113-14.

The Company provides a reasonable explanation as to why the meter did not read gas, but the fuel line on the customer side of the meter registered 60% LEL which indicates gas was recently present, the tilt reading was 147 counts, and the left swivel (the inlet to the meter) was loose.  It is plausible based on the evidence that there was a bypass of the meter to the fuel line allowing gas to be used but not measured by the meter.  The fact that the bypass was not seen by PGW personnel does not discount the evidence that was taken at the service address.

The Complainant suggested that vibrations from the street could have caused the tilt count in the meter to read 147.  Tr. 111-12.  I do not find that the vibrations allegation in itself successfully rebuts the explanation that the Company’s equipment was interfered with to divert gas service.  The Complainant’s suggestion may account for the tilt reading of the meter but does not reasonably explain the reading of 60% LEL in the fuel line on the customer side of the meter or the meter not reading any gas usage.  
I find the testimony from the Company witness convincing and compelling to find that tampering with the meter or interference with the Company equipment or diversion of gas service through Company equipment occurred.  It is not the act that the Complainant turned off the valve on the fuel line that precedes the meter that I find as tampering.  It is the evidence that was measured and recorded at the service address on August 13, 2012, that leads to the conclusion of unauthorized use and restoral of gas service.  Any of the abovementioned acts with the exception of the turning off of the fuel line valve holds consequences for the Complainant by the Commission’s regulation at 52 Pa.Code § 56.2 and the PGW Company tariff at Section 8.3 supra at 11-12.

Whether Charges For Unauthorized Use Of Gas Are Reasonable
Commission regulations at 52 Pa.Code § 56.98, states in part, 

§ 56.98. Immediate termination for unauthorized use, fraud, tampering or tariff violations.

 (a)  A public utility may immediately terminate service for any of the following actions by the customer: 

   (1)  Unauthorized use of the service delivered on or about the affected dwelling. 

   (2)  Fraud or material misrepresentation of the customer’s identity for the purpose of obtaining service. 

   (3)  Tampering with meters or other public utility equipment. 

   (4)  Violating tariff provisions on file with the Commission which endanger the safety of a person or the integrity of the public utility’s delivery system. 

 (b)  Upon termination, the public utility shall make a good faith attempt to provide a post-termination notice to the customer or a responsible adult person or occupant at the affected premises. If providing a post-termination notice to the customer or responsible person at the affected premises is not possible, the public utility shall conspicuously post the notice at the affected premises. In the case of a single meter, multiunit dwelling, the public utility shall conspicuously post the notice at the dwelling, including in common areas when possible.

In the instant case, the Company determined that there was an unknown bypass of gas service at the service address.  On August 13, 2012, the PGW field technician shut off the gas, placed a lock on the meter and left a post-termination notice at the service address.  Tr. 100, PGW Exhibit 2.  
The actions by the PGW field technician on August 13, 2012, are in compliance with Commission regulation at 52 Pa.Code § 56.98(a)(3) because unauthorized use of gas was detected at the service address and there was evidence that the Company’s equipment had been interfered with.  

The Company used a period from Complainant’s bills dated April 8, 2009 to March 10, 2010, a 364-day period, usage of gas that was recorded at 580 ccf as a baseline of Complainant’s typical annual gas usage.  PGW determined that the “unknown” bypass of gas service was in place from August 6, 2010 to August 13, 2012, (24 months) when the meter recorded zero usage.  The Company calculated the usage for this period of 738 days based on the usage Complainant had over the known billed 364-day period.  PGW calculated that the billed amount for the unknown bypass period from August 6, 2010 to August 13, 2012, was $2,048.06.  PGW Exhibit 5.  PGW subtracted the customer charge over 27 months which resulted in the amount owed as ($2,048.06 – [27 months x $12.00 (for customer charge) = $324.00] = $1,724.06) $1,724.06. Tr. 105-06, PGW Exhibit 5.  This is the amount PGW requests from Complainant for unauthorized gas service from August 6, 2010 to August 13, 2012, when the meter read zero usage.  On January 25, 2013, PGW recognized that the Company’s system did not perform a hard shut off at the service address.  The Company recalculated the bill for the service address deducting $24.52 for a grand total owed for the unauthorized gas service of ($1,724.06 - $24.52 = $1,699.54) $1,699.54.  Tr. 94 
I find that the Company complied with Commission regulation 52 Pa.Code § 56.98 in shutting off the gas service of the Complainant on August 13, 2012.  I find that the gas was terminated inside the service address as confirmed by the Company in May 2013, rather than outside the service address as alleged by the Complainant.  
52 Pa.Code § 56.262 (3) states, “A utility may estimate the bill of a customer if extreme weather conditions, emergencies, equipment failure, work stoppages or other circumstances prevent actual meter reading.”  In the instant Complaint, it is determined that the tampering of equipment by Complainant prevented actual meter readings.  I find it reasonable for the Company to conclude that the bypass was in place during the zero usage recorded at the service address which was from August 6, 2010 to August 13, 2012, which was prior to the PGW technician shut off at the service address.  I find that the calculations by PGW are a reasonable estimate of the amount of gas usage to be billed during the period of August 6, 2010 to August 13, 2012, when the “unknown” bypass was in place at the service address of the Complainant.  
Whether Charges To Restore Gas Service Are Unreasonable   
The Company’s tariff states,

If a Customer’s meter is removed of [g]as [s]ervice is otherwise terminated because of any violation of [a]pplicable [l] aw, the reconnection of service will be subject to a reconnection charge, equal to the Customer Service Call Charge for 0.7 of an hour, plus any excavation charges.  If during the reconnection, it becomes necessary to remove the service pipe or connection to discontinue service, the service will be reconnected only when advanced payment of the costs of discontinuance and reconnection are received by the Company. 

PGW Supplement No. 21, Gas Service Tariff – Pa.P.U.C. No. 2, First Revised Page No. 31, Section 5.9.A.



Regarding Customer Service Call Charge the Company’s tariff states,

The following charge applies to Customers requesting service.  Exempted from the Customer Service Call Charge will be calls for leaks and other safety related conditions, and all appliances covered under any currently effective Parts and Labor Plan contract.


Residential, Commercial and Industrial

$72.05 plus $8.53 for each additional 0.1 of an hour after the first 6 minutes.
PGW Gas Service Tariff – Pa.P.U.C.
No. 2, First Revised Page No. 57, Section 12.1.



The Company witness stated that the reconnection fee was $123.23.  Tr. 101.  Based on the two above tariff sections the reconnection fee is $72.05 + ($8.53 x 6 = 51.18) = 123.23.  See, Sections 5.9.A and 12.1 supra at 17.  


Section 56.32(a) of Title 52 of the Pennsylvania Code states,

§ 56.32. Security and cash deposits.

 (a)  A public utility may require a cash deposit in an amount that is equal to 1/6 of an applicant’s estimated annual bill at the time the public utility determines a deposit is required, based upon the following: 

   (1)  An applicant who previously received utility distribution services and was a customer of the public utility and whose service was terminated for any of the following reasons: 

     (i)   Nonpayment of an undisputed delinquent account. 

     (ii)   Failure to complete payment of a deposit, provide a guarantee or establish credit. 

     (iii)   Failure to permit access to meters, service connections or other property of the public utility for the purpose of replacement, maintenance, repair or meter reading. 

     (iv)   Unauthorized use of the public utility service delivered on or about the affected dwelling. 

     (v)   Failure to comply with the material terms of a payment agreement. 

     (vi)   Fraud or material misrepresentation of identity for the purpose of obtaining public utility service. 

     (vii)   Tampering with meters, including bypassing a meter or removal of an AMR device or other public utility equipment. 

     (viii)   Violating tariff provisions on file with the Commission so as to endanger the safety of a person or the integrity of the delivery system of the public utility. 

52 Pa.Code § 56.32(a).  


Because the Company reasonably concluded that unauthorized use of gas or tampering or interference of Company equipment occurred at the service address, 52 Pa.Code 
§ 56.32(a)(1) (iv) or (vii) is applicable.  Thus, the Company may request a security deposit if service is to be reconnected to the service address.
The Company witness testified that the reconnection fee was $380.00.  The two year total billed for the unauthorized usage was $2,048.06, which included monthly customer charges.  Tr. 106, PGW Exhibit 5.  One year total billed would be ($2,048.06 ÷ 2 years = $1,024.03) $1,024.03/year.  One sixth of $1,024.03/year in compliance with 52 Pa.Code 
§ 56.32(a) is ($1,024.03 ÷ 6 = $170.67) $170.67.   I find that the security deposit should be $170.67 and the fee of $380.00 stated by the PGW witness is not supported by applicable law.  52 Pa.Code § 56.32(a)(1)(iv) and (vii). 
I do find that the circumstances of this case merit the charge of a reconnection fee and security deposit if the Complainant desires to have service restored at the service address.  I find that the charge for the Complainant would be $1,699.54 (estimate for unauthorized use) + $123.23 (reconnect fee) + $170.67 (security deposit) for a grand total of ($1,699.54 + 123.23 + 170.67 = $1,993.44) $1,993.44.  I find this charge consistent with Commission regulations, PGW’s Commission-approved tariffs, and therefore, reasonable.

CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. Complainant did not sustain his burden of proof regarding whether he tampered with the meter at his service address. 52 Pa.Code § 56.2 and PGW Supplement 21, Gas Service Tariff – Pa.P.U.C. No. 2, First Revised Page No. 44, Section 8.3.   
5. Complainant is responsible for the PGW estimated bill of $1,699.54 over the period of August 6, 2010 to August 13, 2012, during which time the unauthorized use of gas service occurred.  52 Pa.Code § 56.98.  
6. Complainant is responsible for a grand total of $1,993.44 if gas service is to be restored to the service address.  52 Pa.Code § 56.32; PGW Supplement No. 21, Gas Service Tariff – Pa.P.U.C. No. 2, First Revised Page No. 31, Section 5.9.A.; and PGW Gas Service Tariff – Pa.P.U.C. No. 2, First Revised Page No. 57, Section 12.1.  
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Jon T. Neal against Philadelphia Gas Works at Docket No. C-2013-2343570 is sustained in part regarding evidence to support the amount billed to restore gas service and denied regarding the other issues raised.
2. Complainant, Jon T. Neal, is responsible for an outstanding balance in the amount of $1,699.54 for unpaid gas usage to be paid to Philadelphia Gas Works.
3. The amount in the above ordering paragraph increases to $1,993.44, if Complainant requests reconnection of gas service by Philadelphia Gas Works.
4. That the Secretary’s Bureau shall mark the matter at Docket No. C-2013-2343570 closed.

Date: December 23, 2013





         /s/










Angela T. Jones









Administrative Law Judge
� 	The Initial Hearing had a transcript of 67 pages.  67 page + 56 pages (Further Hearing transcript) = 123 pages.


� 	The Company did not provide any explanation why it failed to investigate the zero-usage reading from August 3, 2011 through to February 15, 2012.  


� 	Lower explosive limit (LEL): The concentration (percentage) of a gas in a fuel line.  Tr. 102.


� 	The bypass is “unknown” because it was not seen; however, the readings and conditions of the meter and the gas appliances led to the determination that a bypass of gas service was in place.


� 	This is one day short of a year.  However, PGW used it as a year.


� 	It is 738 days from August 8, 2010 to August 13, 2012, the period determined by PGW when there was a bypass of gas service.


� 	This is the first reading that showed the index on the meter did not move staying at 6195, and thus zero usage. 
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