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David and Nancy Horowitz				:
							:		
	v.						:		C-2013-2382740
							:
PECO Energy Company				:



INITIAL DECISION


Before 
Elizabeth H. Barnes
Administrative Law Judge


INTRODUCTION

The customers filed this complaint against the utility alleging that the utility failed to properly care for its distribution line, and thus prevent an electrical surge that damaged their appliances on July 8, 2013.[footnoteRef:1]  This decision denies the complaint because the Commission has no jurisdiction to award compensatory damages for negligence and the customers failed to show the utility provided unreasonable service. [1:  This formal complaint is a timely appeal of a BCS decision issued on August 20, 2013 at Case No. 3125720.  PECO Exhibits 5and 6.] 


HISTORY OF THE PROCEEDING


On September 3, 2013, David and Nancy Horowitz (Complainants) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  The complaint alleges that on July 8, 2013, electric service was interrupted to approximately 130 customers, including Complainants, as a result of a downed primary circuit line.  The voltage variation was a result of a 34 KV distribution line failure that contacted a 4 KV primary circuit line servicing Complainant’s service residence.  That event led to a voltage surge causing the Complainants’ television, coffee maker, DVR, two microwave ovens, and four surge protectors to be damaged.

According to the complaint, Complainants filed a claim with PECO in the amount of $1,023.42, the replacement value of the destroyed property.  PECO responded that its tariff limited the Company’s liability to $500 maximum.  Complainants believe this maximum amount is insufficient to cover property losses at today’s values and the tariff should be amended to protect consumers.  The complaint requests that the Commission direct the Respondent to reimburse the Complainants for the loss of personal property in the amount of $1,023.42.

The Respondent filed an answer with new matter on September 25, 2013.  The answer admits that the Respondent provides electric service to the Complainants at the address set forth in the complaint.  The answer admits that on July 8, 2013, electric service was interrupted to 130 customers, including Complainants, as a result of a downed primary circuit line.  On July 11, 2013, PECO received a claim form from Complainants requesting reimbursement for their damaged appliances.  On July 15, 2013, PECO sent a letter to Complainants advising that the company would pay $500 to resolve the claim.  PECO avers the claim for damages should be dismissed for lack of jurisdiction over complaints seeking monetary damages.  The new matter alleges that the Complainants are seeking compensation for the loss of their appliances.  The new matter argues that the Commission lacks the authority to award damages.  The answer with new matter requests that the Commission dismiss the complaint.

By hearing notice dated November 4, 2013, the Commission scheduled a telephonic hearing for this matter on November 25, 2013 and assigned the case to me.  I issued a prehearing order on November 4, 2013, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

I convened the initial hearing as scheduled on November 25, 2013.  The Complainants appeared pro se and sponsored one exhibit, which I admitted into the record.  Shawane Lee, Esquire represented the Respondent, and presented two witnesses, Kyle Clifford and Robert Nickens, who sponsored seven exhibits that I admitted into the record.  The initial hearing resulted in a transcript of 55 pages.  The record closed on December 6, 2013, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.


FINDINGS OF FACT

		1.	The Complainants are David and Nancy Horowitz.

		2.	The Respondent is PECO Energy Company.

		3.	The Complainants reside at 101 Magnolia Place, North Wales, PA 19454.  N.T. 7.

4.	On July 8, 2013, 130 homes, including Complainants’ residence, had an interruption in electric service, and Complainants’ appliances were damaged.  N.T. 8.

5.	Mrs. Horowitz was home on July 8, 2013, when the damage occurred and she observed her lights went out and her “PECO box had burned.”  N.T. 15.

6.	Complainants were without power on July 8, 2013, for 6-7 hours.

7.	Complainants filed a claim for $1,023.42 in damages with PECO from the occurrence; however, they only received a check for $500.  N.T. 9, 50.

8.	Complainants have not yet cashed the check for $500.  N.T. 50.

9.	PECO’s independent contractor annually inspected the North Wales 354 Circuit line in question as recently as November 20, 2012, and no report was ever issued from the independent contractor regarding a defect on this circuit.  The last inspection was performed by ground patrol using thermographic equipment. N.T. 22-25.

10.	Kyle Clifford, an engineer for PECO, investigated the cause of the power outage of July 8, 2013 and issued a report dated September 24, 2013, concluding that a connector failure occurred on the North Wales 354 Circuit because of thermal runaway and possibly oxidation and carbon building in the connector.  N.T. 24-27.  PECO Exhibit 1.

11.	On July 10, 2013, Complainants filed a claim with PECO requesting $1,023.42 to cover the replacement cost of appliances damaged as a result of the power surge they experienced on July 8, 2013.  PECO Exhibit 2.

12.	Complainants’ claim was handled by Robert Nickens, a claim case manager for PECO, who issued Complainants a check for $500, and denied Complainants the full amount requested.  N.T. 38-40. PECO Exhibits 1– 4.

DISCUSSION

		The Complainants in this proceeding have the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainants must establish their case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet their burden of proof, the Complainants must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In this case, the Complainants contend that the Respondent provided unreasonable service by failing to prevent the electric surge that damaged their appliances and by failing to reimburse them for their damaged appliances.




Compensation for Damages
		
I will address a preliminary matter before addressing the merits of the Complainants’ complaint.  The Complainants request that the Commission direct the Respondent to reimburse the Complainants for the loss of their appliances.  Although it has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, the Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  The Public Utility Code simply does not grant the Commission the authority to award damages in this case.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Telephone Co., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa. Cmwlth. 1995).  Actions for damages are properly claimed in a court of common pleas, which has proper jurisdiction over negligence and other tort claims.  The courts also retain jurisdiction over suits for damages based on breach of contract wherein a utility’s performance of its legally imposed and contractually adopted obligations are examined and applied to a given set of facts.  

The Commission’s jurisdiction is limited to regulatory matters essential to utility service.  The Commission has jurisdiction over complaints alleging unreasonable public utility service.  However, even if the facts alleged in the Complainants’ complaint constituted unreasonable service, in violation of the Public Utility Code or Commission regulations, the Commission could not award the damages requested by the Complainants.  If the Commission were to determine that the Respondent provided unreasonable service to the Complainants, the Commission has the authority to impose a civil penalty, payable to the Commonwealth, pursuant to 66 Pa.C.S. § 3301.

Service

Having addressed the Commission’s lack of authority to award damages, I will now address the Complainants’ allegations of unreasonable service set forth in their complaint.  The Complainants contend that the Respondent provided inadequate or unreasonable service by failing to prevent the electric surge that damaged their appliances and failing to reimburse them for the damaged appliances.  I will address each of these contentions in turn.

The statute at 66 Pa.C.S. § 1501 governs any allegations of unreasonable or inadequate service.  Pursuant to 66 Pa.C.S. § 1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968).  As a general proposition, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa.C.S. § 1501 does not require perfect service or the best possible service but does require public utilities to provide reasonable and adequate service.  Analytical Laboratory Services, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No. C-00015494 (Order entered June 14, 2002); Re: Metropolitan Edison Co., 80 Pa. PUC 662 (1993).

The Complainants claim that the Respondent provided unreasonable service by failing to care for their distribution lines and prevent the electric surge that damaged their appliances.  In support of their claim, Mrs. Horowitz testified that she was at home on July 8, 2013, when she saw her PECO box had burned and her lights went out.  N.T. 15.  She noticed police cars and fire engines outside her house.  N.T. 15.  Mr. Horowitz testified that not only was his PECO meter “blown out” but he also lost $1,100 worth of personal property as noted in Horowitz Exhibit 1.  N.T. 8.  Mr. Horowitz argues the conduct of PECO in inspecting the line on November 20, 2012, in not discovering the oxidation problem in the connector, and in not properly maintaining its service lines is willful and wanton misconduct and he requests damages in the amount of the replacement value of his television, DVR, coffee pot, two microwave ovens and four surge protectors in the amount of approximately $1,100.  N.T. 8.  Horowitz Exhibit 1.  Mr. Horowitz contends that the Company admits to having inspected the defective circuit three times prior to the failure and that since the damage was never noticed, this constitutes willful and wanton misconduct and unreasonable service.  N.T. 10.

In response, Kyle Clifford, an engineer for PECO, testified he is responsible for the specification and maintenance for distribution equipment, which is equipment used for the electric distribution system.  N.T. 17-18.  Mr. Clifford further analyzes equipment failure, standards, equipment specification and other tasks related to engineering and distribution.  N.T. 18.  Mr. Clifford analyzed the connector associated with the equipment failure in the instant case and drafted an investigation report.  N.T. 18-19.  PECO Exhibit 1.  Mr. Clifford testified that the North Wales 354 Circuit in North Wales, Pennsylvania is a circuit built over the Point 002 Circuit, which is the circuit that provides electricity to the Horowitz home.  There was a connector failure caused by thermal runaway causing it to overheat possibly due to carbon build up and oxidation.  N.T. 22.  There were no signs of contact with other external forces, i.e. a tree branch.  N.T. 27.  Carbon build up can be a result of heating or heating surges.  N.T. 27.  The thermal cycling of heating up, melting, and cooling down in the connector had been occurring for a significant period of time prior to the failure of the connector.  N.T. 27.  When the connector failed in the instant case, the wires from the North Wales 354 Circuit fell into the wire of the Point 002 Circuit, which was on the same pole line for the North Wales 354 Circuit.  Consequently, the voltage from the North Wales 354 Circuit was impressed upon Point 002 Circuit, causing the voltage to rise on the circuit, and resulting in a power surge into the electric line leading to the Horowitz’s house.  N.T. 28.

I find Mr. Clifford’s testimony to be persuasive regarding the cause of Complainants’ 6-7 hour power outage on July 8, 2013.  Complainants did not complain of similar power surges or outages prior to or after July 8, 2013.  This appears to be an isolated incident.  The connector in question was over 20 years old; however, the manufacturer does not recommend replacing connectors based upon age, rather based upon a thermal threshold.  N.T. 35.  When the connector was inspected prior to the incident on or about November 20, 2012, there was no report that the connector had failed a thermal threshold test or inspection.  N.T. 34-35.  Thus, PECO had no knowledge of a defect in the connector prior to its failure on July 8, 2013.

The Commission’s regulations at 52 Pa.Code §§ 57.191-57.198 set forth reliability standards for electric utilities, like the Respondent, operating in the Commonwealth.  These regulations set forth performance standards, reporting requirements, and maintenance and inspection standards that electric utilities, like the Respondent, must meet in order to provide reasonable, reliable service.

		The regulation at 52 Pa.Code § 57.198 establishes inspection and maintenance standards for electric utilities operating in the Commonwealth in order to provide reasonably reliable electric service.  Specifically, the regulation at 52 Pa.Code § 57.198(n)(4) requires an electric utility to periodically inspect its distribution lines by ground patrol a minimum of once every 1-2 years.  A visual inspection must include checking for: 1) broken insulators; 2) conditions that may adversely affect operation of the overhead transformer; and 3) other conditions that may adversely affect operation of the overhead distribution line.  If critical maintenance problems are found that affect the integrity of the circuits, they shall be repaired or replaced no later than 30 days from discovery.  52 Pa.Code § 57.198(6).  The purpose of these regulations is to ensure reliability of service and safety by requiring electric utilities to take proactive measures to minimize service interruptions such as the July 8, 2013, incident.  

		The regulations do not specify that thermographic infrared testing be done on the lines and they do not require resistance testing of connectors on a bi-annual basis, which would require equipment be hooked up to the high voltage line, thus increasing the cost to the company and increasing the risk of injury to personnel conducting the inspection.  Less costly is a thermographic infrared camera, which is not a perfect methodology, but a tool a company can use, along with a visual inspection to see if there is a problem with a connector.  

The Complainants contend that although the Respondent conducted an inspection within 2 years of the date of the incident, it was not a reasonable inspection, and the defect in the connector was missed but should have been noticed during the inspection.  52 Pa.Code § 57.198.  There is not enough evidence in the record to support a finding that the inspection was unreasonable. There is no evidence in the record to show that a Commission investigation took place as a result of the connector failure and power outage on July 8, 2013.  However, Commission Staff may wish to investigate this case further by reviewing PECO’s inspection procedures for ground patrol and infrared imaging and conduct an audit of their documentation and records to determine how well they executed procedures.  Accordingly, I will direct a copy of this decision be served upon the Commission’s Bureau of Technical Utility Services and Bureau of Investigation and Enforcement for those bureaus to decide if an investigation is warranted.

		I am persuaded by the testimony of Mr. Clifford, that the connector experienced a thermal failure, most likely caused by thermal runaway initiated by high contact resistance between the wire and the connector.  Evidence of carbon buildup and melting starting on the main side of the connector and oxidation of the melted metal indicates the thermal cycling had been occurring for some period of time prior to becoming unstable and causing the connector to fail and the Circuit for North Wales 354 to drop onto the line below. N.T. 27-28. I am further persuaded to find that there were annual circuit patrols including thermography for the North Wales 354 Circuit, the most recent circuit patrol conducted on November 20, 2012, and that none of these inspections identified the connector tap as being defective or in need of repair or replacement.  N.T. 22 – 35.  PECO Exhibit 1.  Mr. Clifford’s testimony shows PECO did conduct annual ground patrols of the circuit, and used thermography as well as a visual inspection.  A thermographic infrared camera could have detected overheating.  However, the methodology is not perfect as a problem in a connector is not always evident to the naked eye or to thermographic equipment as the components need to exceed a thermal threshold in order to be identified as defective and the connector could have gone through a thermal cycling of heating up, melting, then cooling down.  N.T. 25.  It is possible that the thermal scan was done while the connector was not overheating; thus, not registering as a defect.  The connector may not have been warm at the time it was inspected or above a particular threshold or it may have cooled down.  The connector may not have been experiencing thermal leakage at the time of the thermographic inspection.  N.T. 26-28.

Complainants have failed to demonstrate that the Respondent provided unreasonable service by failing to repair or replace the connector prior to July 8, 2013.  There is no evidence that the Respondent had notice that the connector was defective and in need of replacement prior to the July 8, 2013 event.  I cannot find that the Respondent acted unreasonably by failing to repair or replace the connector.

The Complainants have failed to establish by a preponderance of the evidence that the Respondent had knowledge of the condition of the connector, or that PECO did not inspect the line in question pursuant to the inspection and maintenance standards of 52 Pa.Code § 57.198.  The line was inspected within the 2 year minimum standard of 52 Pa.Code § 57.198(n).  The power interruption and resulting damage to the Complainants’ appliances was the result of an unusual circumstance.  A public utility cannot be held to have provided inadequate or unreasonable service because it failed to anticipate an unusual and unforeseen circumstance.

Given that the power interruption and resulting damage to the Complainants’ appliances were due to unusual and not known circumstances, I cannot conclude that the Respondent provided unreasonable service to the Complainants.  Since the Respondent acted reasonably under the circumstances in repairing the equipment and restoring service within 8 hours of the connector failure, it provided reasonable service.  The Respondent did not violate 66 Pa.C.S. § 1501 or 52 Pa.Code § 57.198 by failing to repair or replace the connector on the distribution line prior to July 8, 2013 and prevent the electric surge that damaged the Complainants’ appliances.

The Complainants also contend that the Respondent provided unreasonable service by failing to reimburse them for their damaged appliances.  Since the power surge caused the damage to the appliances, the Complainants contend that it is the Respondent’s responsibility to replace the appliances.  According to the Complainants, the Respondent’s failure to compensate them in whole constitutes unreasonable service.

In response, the Respondent’s witness cites its tariff provision 12.1 which states that the Respondent’s liability shall be limited to liquidated damages of not more than $500 in some instances involving damage to electronic equipment caused by voltage surges.  PECO Exhibit 7.  The Respondent contends that it has complied with the Public Utility Code and Commission regulations in this case because it must follow the provisions of its tariff.

Mr. Robert Nickens, Claims Case Manager for PECO, testified.  N.T. 37.  Mr. Nickens received a claim from Complainants and over 40 claims from the 130 households that were affected by the July 8, 2013 occurrence.  N.T. 38-39.  Mr. Nickens testified that he extended Complainants an offer of $500 to resolve their claim for $1,023.42 because PECO’s liability is limited by its electric service tariff, Section 12.1.  N.T. 41, PECO Exhibits 4 and 7.  PECO mailed Complainants a check for $500, which they did not cash.  N.T. 44, 50.  Instead, on July 22, 2013, Complainants filed an informal appeal at the Commission’s Bureau of Consumer Services (BCS) at Case No. 003125720.  PECO Exhibits 5 and 6.  N.T. 45.  BCS dismissed the complaint on August 20, 2013.  N.T. 45, PECO Exhibit 6.

		A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pa. Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006).  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa.C.S. § 1302; 52 Pa.Code § 53.25; Philadelphia Suburban Water Co. v. Pa. Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pa. Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995).  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pa. Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).

		The Commission has issued a policy statement at 52 Pa.Code § 69.87, finding that state law permits utilities to limit their liability for interruptions of service.  The Commission’s policy statement states that a utility should file a proposed tariff with the Commission, setting forth a specific dollar amount for the proposed limitation and documentation to substantiate the dollar amount.  The Commission’s guidelines for approving tariffs of utilities which limit liability for negligent acts or omissions and intentional torts were set forth in a Declaratory Order in 1997, and have since been incorporated in a Policy Statement at 52 Pa.Code § 69.87.  The Policy Statement recognizes that State law permits utilities to limit their liability for interruption of service; however, the Policy Statement sets forth guidelines for tariff language which state in pertinent part:

4.  Tariffs may limit liability for conduct that could be found to constitute “negligence” under tort law.  Reckless, willful or other more serious misconduct may not be protected.  Large utility companies may not limit liability for negligence to an amount less than $25,000.  Small utility companies may not limit their liability for negligence to an amount less than $500.  For the purpose of this Declaratory Order, a “large” company shall be one with gross intrastate annual operating revenues in excess of $40 million.  In re: Tariff Provisions That Limit the Liability of Utilities for Injury or Damage as a Result of Negligence or Intentional Torts; Pennsylvania Pub. Util. Comm’n. v. PECO Energy Company, M-00960882; R-00943065, Pa. PUC 1997 Pa. PUC LEXIS 111, Declaratory Order, March 17, 1997.

		The Commission approved the Respondent’s tariff provision 12.1 which limits liability for negligence to $500 instead of $25,000.  The Commission may wish to consider requiring a higher amount given the size of PECO and the fact that power surges can cause fires in homes with extensive actual damages much greater than $500.  Although this uniform liability limitation is in PECO’s tariff, and thus arguably becomes a part of its rate and its contractual obligation to its customers, there is some disagreement in the Pennsylvania Superior Court regarding the exculpable nature of PECO’s tariff language at Section 12.1.  See State Farm Fire and Casualty Company v. PECO Energy Company, 54 A.2d 921 (Pa. Super 2012).  The majority opined in the State Farm case that the clause limiting liability to $500 was valid and enforceable because the Commission had determined the reasonableness of the tariff and because it limited liability rather than negating liability altogether.  Id.  However, in a dissenting opinion, Judge Wecht opined that tariff 12.1’s clause limiting liability to $500 is an exculpatory clause and is void against public policy because the customer and the utility are not on equal footing in the agreement and the $500 limitation is so small that it removes the incentive to perform with due care.  Id.  Judge Wecht dissented, “If no Pennsylvania court has the authority to review the PUC’s evaluation of the reasonableness of a given liability limitation, that body’s discretion is unfettered to an extent far in excess even of that bestowed upon the General Assembly, which delegated the PUC its authority in the first instance.  This state of affairs arguably contravenes fundamental principles of judicial review and separation of powers, an unacceptable result.”  Id.

		However, the fact remains that there is a presumption that PECO provided sufficient information to support the limitation set forth in the tariff provision.  Because the Commission approved tariff provision 12.1, the tariff provision has the force and effect of law.  This Commission does not have jurisdiction to determine legal liability or to award damages.  A utility customer with a damage claim against PECO must sue in a court of common pleas to pursue a claim for damages.
		
		The Commission has held in a prior case that PECO had no obligation to reimburse other Complainants for the damage to their appliances because power surge and power outages were caused by circumstances beyond the Respondent’s control.  Kay v. PECO Energy Company, C-2011-2272850, Final Order entered December 10, 2012.  In the Kay case, the outage was caused by an external factor of a storm that damaged a utility pole which caused an interruption to Complainant’s service.  The Commission held that Complainants had failed to prove Respondent provided unreasonable service to the Complainants by refusing to reimburse them for their damaged appliances.

		In Bertsch v. PPL Electric Utilities Corporation, C-2011-2251784, Final Order entered April 2, 2012, the Commission found abnormal weather conditions caused Complainant’s loss of electric service and that Respondent was not providing unreasonable service when it took PPL three days to restore service to Complainant.

		These two prior cases may be distinguished from the instant case in that a weather event is a factor more outside the control of a utility than a piece of equipment that failed.  The Company has more control over factors that it owns, such as equipment and can prevent outages by routine inspection, maintenance, repair and replacement.  PECO has thousands of connectors on its lines, and it appears the company does not routinely replace connectors on a time-schedule based upon the age of the connector.  Rather, the connectors are replaced when a defect is detected, when something is noticed by the public and reported, when a visual or thermographic inspection detects a problem, or when there is a complete failure.  Similarly, in the instant case, an unusual, undetected event occurred causing a power outage to the Horowitz household and Respondent restored power within 8 hours.  Given the evidence that the inspection on the circuit was performed within 2 years of the occurrence, and the fact that a thermographic scan of the line as well as a visual observation may not have detected the defect, I find insufficient evidence to support a finding that PECO gave the customers unreasonable service.

Based on the evidence produced and the applicable law, I therefore conclude that the Complainants have failed to establish by a preponderance of the evidence that the Respondent violated the Public Utility Code or Commission regulations by failing to prevent the electric surge that damaged their appliances.  I also conclude that the Complainants have failed to establish by a preponderance of the evidence that the Respondent provided unreasonable service by refusing to reimburse the Complainants for the replacement value of their damaged appliances.  

Although the Commission does not have jurisdiction to award damages for loss of personal property, the Commission does have oversight over approving tariff supplements, and may wish to review the damage limitations set forth in Section 12.1 of PECO’s tariff.  Further, Commission Staff may wish to further review and investigate the Company’s inspection practices regarding the inspection of overhead distribution lines.  Since the Complainants have failed to establish the allegations set forth in their complaint, I will deny the complaint and enter the following order.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa.C.S. §701.

		2.	Pursuant to 66 Pa.C.S. § 332(a), the burden of proof in this proceeding is on the Complainants.

		3.	The Complainants have not met their burden of proving that they are entitled to relief.  66 Pa.C.S. § 332(a).

		4.	The Commission lacks authority to award damages.

5.	Pursuant to 66 Pa.C.S. § 1501, public utilities must provide reasonable and adequate service.

6.	The regulations at 52 Pa.Code §§ 57.191-57.198 set forth reliability standards for electric utilities.

7.	Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the complaint of David and Nancy Horowitz against PECO Energy Company at Docket No. C-2013-2382740 is hereby denied.

2. That a copy of this decision be served upon the Commission’s Bureau of Investigation and Enforcement and Bureau of Technical Utility Services for further review.
		
		3.	That the docket at Docket No. C-2013-2382740 is marked closed.


Date:	December 30, 2013	________/s/______________________
		Elizabeth H. Barnes
		Administrative Law Judge
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