BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Mohamed Mansaray




:





:

v.





:

C-2013-2352692
:

PECO Energy Company 



:

INITIAL DECISION
Before

Eranda Vero

Administrative Law Judge

history of the proceeding
On February 27, 2013, Mohamed Mansaray (Mr. Mansaray or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (Respondent, PECO or the Company) with the Pennsylvania Public Utility Commission (Commission) stating,
I do not agree with PUC INITIAL DECISION because I have paid PECO over three time [sic] contrary to what is alledge [sic] by them, that I paid only once.  

Moreover, I do not agree with the amount that I was asked to pay every month because is difficult and business is very slow.  Therefore, I intended to pay one hundred drs (100.00) every month, in addition to my monthly bills.

Also, the charges on my bill are very high.  Even though I have reduced the use of light I am still receiving the same amount every month.

Complaint ¶ 4(B).  As relief, Mr. Mansaray requested that the Complaint be resolved “by a judge.”  Complaint ¶ 5.  

On March 22, 2013, Mr. Mansaray amended his formal Complaint against PECO to add a claim that PECO is threatening to shut off his electricity service.  In particular, he avers that he is disputing the “high charges on [his] bill up to $1,800.00.”  Amended Complaint ¶ 5.  As relief, the Complainant requested “to go to court in front of the administrative judge, because I have earlier on filed a formal complaint with P.U.C. Harrisburg.  While waiting for a result from you about the high bills they are threatening to shut me off.”  Id.
On March 28, 2013, PECO filed an Answer with New Matter addressing the material allegations of the original Complaint.  In its New Matter, the Respondent averred that the account at issue in this case is a commercial account and as such it is not eligible for a payment arrangement under the provisions of 66 Pa.C.S. § 1405 and 52 Pa. Code, Chapter 56.  New Matter ¶¶ 1-4.  PECO requested that Mr. Mansaray’s request for a payment arrangement be dismissed because the Commission lacks jurisdiction to issue a payment arrangement for the Complainant.  New Matter ¶ 5.  With regard to the Complainant’s reference to the “PUC INITIAL DECISION,” the Respondent requested that Mr. Mansaray’s formal Complaint be dismissed to the extent that it is raising claims already adjudicated at Mohamed Mansaray v. PECO Energy Company, Docket No. C-2011-2258219.
  New Matter ¶¶ 6-13.
A Hearing Notice dated April 4, 2013, notified the parties that an initial hearing was scheduled for Friday, June 7, 2013, at 10:00 a.m.  In addition, the Hearing Notice notified the parties that, if they required an interpreter to participate in the hearing, the Commission would make every reasonable effort to have an interpreter present.  The parties were instructed to contact the Commission’s scheduling office at least ten (10) business days prior to the hearing to submit a request for an interpreter.  
On April 5, 2013, the Respondent filed an Answer and New Matter to the Amended Complaint, largely reiterating its statements from the original Answer and New Matter.  

A Prehearing Order was issued on May 13, 2013, reminding the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  

The hearing convened as scheduled on June 7, 2013.  At the beginning of the hearing, Mr. Mansaray requested the services of a Mandingo interpreter.  Counsel for PECO in this matter, Shawane Lee, Esq., objected to Mr. Mansaray’s request characterizing it as a ploy to delay the litigation of this matter.  After hearing arguments from both parties, I continued the hearing in order to address Mr. Mansaray’s request for an interpreter.
A Hearing Notice dated June 10, 2013, notified the parties that an evidentiary hearing was scheduled for Wednesday, August 14, 2013, at 10:00 a.m.
The Commission had obtained the services of ProTranslating, Inc. to provide a Mandingo interpreter for the Complainant by telephone.  On the day of the hearing, I contacted ProTranslating, Inc. but was informed that they did not have an interpreter of the Mandingo language available for the hearing.  Mr. Mansaray requested a further continuance of the hearing until a Mandingo translator could be secured for him.  In light of Mr. Mansaray’s mastery of the English language, as displayed through his lengthy and detailed arguments in support of his request for an interpreter, and PECO’s presentation that Mr. Mansaray was not making any payments towards his account with PECO while still receiving service from the Respondent, I denied Mr. Mansaray’s request.
The hearing convened as scheduled.  Mohamed Mansaray appeared pro se and testified in support of the Complaint.  Shawane Lee, Esq., represented the Respondent, and presented the testimony of Renee Tarpley, a senior regulatory assessor for the Company.  The Respondent sponsored eight (8) exhibits, which were admitted into the record in this matter. 
At the further hearing, the Respondent requested permission to submit, as a late-filed exhibit, the “Customer Contact History” for Mr. Mansaray’s account for the period February 2013 to June 7, 2013.  2NT. 119-20.  Mr. Mansaray took this opportunity to request permission to submit late-filed exhibits of his own.  2NT. 123.  Both requests were granted.  The parties were instructed to file their respective late-filed exhibits by August 23, 2013.  Any written objections to the opposing party’s late-filed exhibits were due on September 6, 2013.  2NT. 121-224.  
On August 16, 2013, PECO submitted its late-filed Exhibit 9 listing the customer contacts between Mr. Mansaray and PECO from February 14, 2013, to June 7, 2013.

As of the date of this Initial Decision, the Complainant has not filed any late-filed exhibits, nor has he filed any objections to PECO’s late-filed Exhibit 9.  

No objections having been filed, the Respondent’s late-filed Exhibit 9 shall be admitted into the record in this matter pursuant to the ordering paragraphs below.  
The record in this matter closed on September 16, 2013, upon receipt of the transcript for the further hearing.  The record consists of the hearing transcript from the initial hearing on June 7, 2013, (1NT. 1-30), the hearing transcript from the further hearing on August 14, 2013 (2NT. 1-136), PECO’s Exhibits 1-8, and PECO’s late-filed Exhibit 9.
FINDINGS OF FACT

1.
The Complainant is Mohamed Mansaray, whose current mailing address is 4419 Frankford Avenue, Philadelphia, PA 19124 (Service Address).  2NT. 15.
2.
The Respondent is PECO Energy Company.

3.
The Complainant owns and operates an African goods retail store named Sierra International Food.  2NT. 33-34, PECO Exhibit 2.
4.
Complainant’s store hours are from 10:00 a.m. to 6:00 p.m. Monday through Friday.  2NT. 34-35.
5.
The store is not open on Saturdays or Sundays.  2NT. 35.

6.
The Complainant receives electric commercial service from PECO at the Service Address.  2NT. 52.
7.
Mr. Mansaray initiated electric service at the Service Address in February of 2011.  2NT. 52.

8.
On June 15, 2011, Mr. Mansaray filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2845931 alleging a billing dispute.  2NT. 57, PECO Exhibit 3. 
9.
By letter dated June 22, 2011, the Company responded to Mr. Mansaray’s informal complaint at BCS Case No. 2845931 by averring that the Complainant’s meter was issuing actual readings and there was no indication that there was any meter malfunction.  As a precaution, the Company offered to have a technician visit the Service Address at Mr. Mansaray’s discretion.  2NT. 57-58, PECO Exhibit 3.

10.
On March 1, 2012, PECO established a commercial payment arrangement for the Complainant requiring him to retire the accumulated balance of $1,879.49 by paying a lump sum of $300.00 in addition to seven monthly installments of $239.38.  PECO Exhibit 4.

11.
On January 1, 2013, Mr. Mansaray filed another informal complaint with the Commission’s BCS at BCS Case No. 3059260 alleging a high billing dispute.  2NT. 37, 62, PECO Exhibit 7. 
12.
By letter dated February 7, 2013, PECO informed the Complainant of its willingness to complete a high bill field investigation at the Service Address and provided the Complainant with information on how to schedule an appointment for a PECO technician to complete the high bill field investigation.  2NT. 38, 63, PECO Exhibit 4.

13.
On February 13, 2013, BCS dismissed Mr. Mansaray’s informal complaint at BCS Case No. 3059260 on the grounds that the Complainant had a poor payment history and had failed to work with the Company to resolve his dispute.  2NT. 62-63, PECO Exhibit 8.
14.
By letter dated April 11, 2013, PECO offered, again, to complete a high bill field investigation at the Service Address and provided the Complainant with information on how to schedule an appointment for a PECO technician to complete the high bill field investigation.  2NT. 40, PECO Exhibit 5.

15.
On May 29, 2013, Ms. Tarpley contacted Mr. Mansaray’s store and spoke with a female employee of the Service Address in an attempt to set up an appointment for a high bill field investigation.  2NT. 60, 99-100.  

16.
Ms. Tarpley’s attempt to set up an appointment for a high bill field investigation was unsuccessful as she never did get a call back from Mr. Mansaray or any of his employees.  Id. 
17.
By letter dated June 7, 2013, PECO offered to complete a high bill field investigation at the Service Address and provided the Complainant with information on how to schedule an appointment for a PECO technician to complete the high bill field investigation.  2NT. 40, PECO Exhibit 5.

18.
Neither Mr. Mansaray, nor any of his employees, contacted PECO to schedule an appointment for a high bill field investigation.  2NT. 58-61, 97-98.
19.
None of the letters mailed by PECO to Mr. Mansaray were returned to the sender as undeliverable.  2NT. 62.

20.
Between February 2011 and August 2013, Mr. Mansaray made only eight (8) payments towards his account with PECO for the Service Address:
	02/06/2012
	$800.00

	03/19/2012
	$300.00

	05/10/2012
	$300.00

	06/11/2012
	$250.00

	07/30/2012
	$120.00

	09/24/2012
	$300.00

	03/01/2013
	$500.00

	03/25/2013
	$400.00


2NT. 52-53, PECO Exhibits 1 and 5.
21.
On March 13, 2013, PECO assessed a security deposit of $345.00 against Mr. Mansaray’s account.  2NT. 80, PECO Exhibit 1.
22.
In November 2011, Mr. Mansaray signed up with Stream Energy as his electricity supplier and was still its customer as of the day of the further hearing.  2NT. 53, 102-103, 108.

23.
PECO acts as the billing agent for Stream Energy, with supplier charges reflected separately in Mr. Mansaray’s PECO bill.  2NT. 53-54, 104, PECO Exhibit 1.

24.
Mr. Mansaray has taken steps to reduce his electricity consumption by removing one of the bigger freezers from use, by unplugging the remaining freezers during the night, and by reducing the number of light bulbs at the store.  2NT. 16, 23-25, 29, 37-37.

25.
Mr. Mansaray’s energy conservation efforts are reflected in his electricity consumption as recorded by PECO:

	Billing Period
	kWh
	Amount Charged

	02/13/2011 - 03/14/2011
	1513 
	$305.97

	03/14/2011 – 04/12/2011
	1297
	$289.72

	04/12/2011 – 05/11/2011
	1859
	$321.71

	05/11/2011 – 06/12/2011
	1704
	$278.00

	06/12/2011 – 07/12/2011
	966
	$196.81


	Billing Period
	kWh
	Amount Charged


	02/13/2012 – 03/13/2012
	601
	$59.61 + $55.74 = $115.35

	03/13/2012 – 04/11/2012
	651
	$64.80 + $60.37 = $125.17

	04/11/2012 – 05/10/2012
	591
	$65.94 + $54.81 = $120.75

	05/10/2012 - 06/11/2012
	522
	$59.53 + $48.41 = $107.94

	06/11/2012 – 07/11/2012
	367
	$56.21 + $34.04 = $90.25


	Billing Period
	kWh
	Amount Charged

	02/12/2013 – 03/13/2013
	839
	$71.40 + $79.62 = $151.02

	03/13/2013 – 04/11/2013
	921
	$78.34 + $87.41 = $165.75

	04/11/2013 – 05/12/2013
	954
	$79.10 + $90.53 = $169.63

	05/12/2013 – 06/11/2013
	676
	$62.54 + $64.16 = $126.7

	06/11/2013 – 07/11/2013
	798
	$62.88 + $75.73 = $138.61


26.
As of the day of the hearing, Mr. Mansaray had an outstanding balance of $2,506.48 in his account with PECO.  2NT. 57, PECO Exhibit 1. 

DISCUSSION

As a preliminary matter, I would like to address Mr. Mansaray’s request for an interpreter of the Mandingo language.  This request was made for the first time at the beginning of the initial hearing on June 7, 2013.  Mr. Mansaray requested the services of a Mandingo interpreter in order to be able to present his case to the best of his abilities.  1NT. 5-6, 9-10.  When it was pointed out to him that the Hearing Notice gave clear instructions for the parties to contact the Commission at least ten (10) business days prior to the hearing to submit a request for an interpreter, Mr. Mansaray stated that he had lost the Hearing Notice and was not aware of this requirement.  1NT. 5.  Counsel for PECO objected to Mr. Mansaray’s request characterizing it as a ploy to delay the resolution of the matter.  1NT. 8.  As grounds for the objection, PECO cited the fact that Mr. Mansaray is a business owner of a supermarket in Philadelphia, as well as his prior appearance before Administrative Law Judge (ALJ) Cynthia Fordham on February 23, 2012, to present another complaint against PECO.  1NT. 7-8.
At that hearing Mr. Mansaray was quite astute and quite able to explain his dispute in detail. …[I]n addition to the ability to put on his case, Mr. Mansaray thereafter was able to file exceptions to Judge Fordham’s decision…Mr. Mansaray was able to engage in litigation.  So this request for an interpreter when Mr. Mansaray has already established that he can speak English quite well at a previous hearing as well as write pleadings and exceptions, I think it’s a plot to just delay this matter further.
1NT. 7-8.
The Complainant argued that it was his lack of training as an attorney and his poor command of the English language that caused him to lose his prior complaint against PECO.  1NT. 6, 9, 11.
At the hearing, I noted that the more Mr. Mansaray talked, the more agitated he became, and the more fragmented and incomplete his sentences turned out.  PECO’s counsel commented on how his language “was a lot more clear at the first hearing but he has demonstrated at this particular hearing this chopped language.”  1NT. 26.  PECO maintained that the Complainant was deliberately simulating poor mastery of the English language so that he could continue and delay the proceedings.  PECO was adamant in its position that the Complainant was perpetrating a fraud.  1NT. 26.  
After careful consideration of both parties’ positions, I continued the hearing for a later date in order to address Mr. Mansaray’s request for an interpreter of his native language. 
Before concluding the initial hearing, I noted that Mr. Mansaray had not brought with him into the hearing room any documents that he might have needed to support his claims or simply to refer to during his testimony.  I instructed Mr. Mansaray that as the Complainant he bore the burden of proof and he needed to be prepared to carry his burden at the further hearing.  1NT. 27.
A Hearing Notice dated June 10, 2013, notified the parties that a further hearing was scheduled in this matter on Wednesday, August 14, 2013, at 10:00 a.m.

In the meanwhile, the Commission addressed Mr. Mansaray’s request for a Mandingo interpreter, first by trying to find a local certified interpreter who could attend the hearing in person and, when that attempt was unsuccessful, by obtaining the services of ProTranslating, Inc. to provide a Mandingo interpreter for the Complainant by telephone.  On August 7, 2013, the Commission’s scheduling unit confirmed the availability of a Mandingo interpreter for the hearing in the present Complaint and provided me with instructions for contacting ProTranslating, Inc. and the individual interpreter.  On the day of the hearing, I contacted ProTranslating, Inc. but was informed that the interpreter of the Mandingo language was no longer available for the hearing.  They had no other Mandingo interpreter that they could make available to us.  I informed the parties of this new development.  2NT. 5-7.

I offered Mr. Mansaray the opportunity to prosecute his Complaint without an interpreter.  Mr. Mansaray responded: “No, your Honor, I don’t want to do that.  I want to be – because when I’m here I feel very emotional when I’m talking.”  2NT. 5.  Mr. Mansaray requested a further continuance of the hearing until a Mandingo translator could be secured for him.  2NT. 5-6.  PECO presented that Mr. Mansaray was not making any payments towards his account with PECO while still receiving service from the Respondent.  2NT. 7.  

After carefully deliberating both parties’ positions, I denied Mr. Mansaray’s request that the hearing be continued again until a Mandingo interpreted could be secured.  This decision was not made easily or arbitrarily.  First, the Complainant had already litigated one formal Complaint before this Commission, at Muhamed Mansaray v. PECO Energy Company, Docket No. C-2011-2258219.  The hearing on that case occurred on February 23, 2012, before ALJ Fordham.  The Complainant appeared pro se and testified in support of the Complaint.  The hearing resulted in 41 pages of transcript.  The Complainant did not indicate that he had a problem expressing himself in English.  On July 27, 2012, ALJ Fordham issued an Initial Decision dismissing the Complaint at Docket No. C-2011-2258219 because Mr. Mansaray had failed to carry his burden of proof.  On August 23, 2012, Mr. Mansaray filed timely Exceptions to the Initial Decision.  In his Exceptions, Mr. Mansaray never mentioned his alleged difficulty to express himself in the English language; instead, he requested that PECO produce a video recording of him entering PECO’s building and arguing that the ALJ made a mistake in concluding that his lease began on February 1, 2011, instead of April 1, 2011.  On August 31, 2012, PECO filed Reply Exceptions.  On December 5, 2012, the Commission issued a seven-page Opinion and Order denying the Complainant’s Exceptions and adopting the ALJ’s Initial Decision.
In the present matter, the Complainant filed an original Complaint and an Amended Complaint raising two separate billing disputes and alleging his inability to pay his PECO bills.  In neither one of these pleadings does Mr. Mansaray indicate his inability to express himself in English.  In addition, on the day of the initial hearing and at the beginning of the further hearing, Mr. Mansaray was able to argue clearly and persistently in support of his request for a continuance of the hearing so that an interpreter could be provided for him.  Overall, his ability to engage in litigation, follow instructions and navigate the intricacies of Commission procedure belies his claim of his poor mastery of the English language.  
Second, at the initial hearing the Complainant claimed that the use of an interpreter would allow him to better present his case.  The implication of this statement is that the services of the interpreter would benefit the undersigned, PECO’s counsel and witness, and the court reporter in understanding Mr. Mansaray.  However, neither I, nor the opposing party, nor the court reporter had any problem understanding Mr. Mansaray.  Although there were instances where Mr. Mansaray’s accent or mannerisms affected his presentation, any resulting confusion was easily clarified through follow up questions or requests to repeat the statement.  Mr. Mansaray never claimed, and there is no indication on the record, that he had any trouble understanding me, the opposing party or even the court reporter.  
At the further hearing, it became evident that any difficulty that Mr. Mansaray experienced with pronunciation or sentence construction was the result of his emotional state.  He argued that he needed an interpreter because “when I’m here I feel very emotional when I’m talking.”  2NT. 5, see also 2NT. 42, 73.  However unfortunate, that is an experience that he shares with many other complainants and witnesses that appear before this Commission, even native speakers of the English language.  The emotional state of the Complainant is not something that the service of an interpreter is designed to address or rectify.  Mr. Mansaray was instructed to calm down and take all the time he needed to express himself.  The result was 136 pages of transcript for the further hearing, where Mr. Mansaray was able to testify in support of his Complaint and conduct extensive cross-examination of PECO’s witness.  See 2NT. 64-96, 112-14.
Finally, at both the initial hearing and the further hearing I noted Mr. Mansaray’s lack of use or presentation of any single piece of document in support of his case.  While this behavior is not unprecedented, it is a rare occurrence that a party, be that even a pro se complainant, would come to a hearing without bringing with him any bills or communication from the utility company, or any Commission document that he may use to assist him during his testimony or cross-examination of the opposing party.  At the initial hearing, I instructed Mr. Mansaray that, as the Complainant, he bore the burden of proof and he needed to be prepared to carry his burden at the further hearing specifically to address this lack of preparation on the part of the Complainant.  1NT. 27.  However, Mr. Mansaray assumed the same demeanor at the further hearing.  Not only did he come without any supporting documents, but he was unable to follow PECO’s testimony and its witness’ reference to the proposed exhibits because he had not brought his readings glasses with him, and was unable to take notes during the hearing because he had not brought any writing instruments with him until the same was provided to him by the presiding officer.  See  2NT. 33, 106, 124.  This lack of preparation to prosecute the Complaint, at both the initial and the further hearings, intimates Mr. Mansaray’s expectation that the hearings would not be conducted.
My decision to deny Mr. Mansaray’s request to continue the further hearing until a Mandingo interpreter was obtained for him was essentially a determination on his credibility.  While a good faith effort was made to accommodate Mr. Mansaray’s request for an interpreter, his numerous arguments with me and PECO’s counsel in support of his request for an interpreter convinced me that Mr. Mansaray had a good command of the English language and that he was using the Commission’s procedures as a way to delay or avoid PECO’s attempts to collect on his outstanding balance.
Having addressed Mr. Mansaray’s request for an interpreter, I shall turn to the issues raised in Mr. Mansaray’s pleadings.  In his formal Complaint, Mr. Mansaray alleged a high billing dispute and requested a payment arrangement.  In his Amended Complaint he added the allegation of incorrect billing disputing $1,800.00 of the outstanding balance.

(a) High Billing Dispute

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S.A. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In Waldron v. Philadelphia Electric Company, (Waldron), 54 Pa. PUC 98 (1980), the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825 (May 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Michigan PSC stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.

While a comparison of the disputed monthly bill to the Complainant’s billing history and the consistency of his usage pattern are important criteria to consider, they alone do not resolve the issue of the Complainant’s disputed high bill.  Waldron does not limit the establishment of a prima facie case to the above two elements alone.  Rather, the Commission may consider the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.  See Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).

Thus, a complainant in a high bill case has the opportunity to present any other relevant evidence which, if sufficient to establish a prima facie case, can be used to sustain the burden of proof.  There is no specific requirement as to what particular facts the complainant must offer.  This will likely vary from case to case.  In Waldron, for example, the complainant did not provide a comparison of prior billing, but asserted that the apartment was uninhabited during the billing period in question and that the only operating appliances were a clock and a refrigerator; that two air conditioners were disconnected; and that, even if the latter had been connected, the complainant could not possibly have used the energy reflected in the billing.  The Commission remanded the complaint in Waldron reasoning that, had the record been properly developed, those facts may have established a prima facie high bill case, and then the Company would have had to introduce evidence to overcome the prima facie case.  Waldron at 101. Therefore, to establish a prima facie case under Waldron, a complainant must show the disputed bill was abnormally high when compared to prior usage patterns and that his or her pattern of usage has not changed or must provide other relevant evidence showing that the disputed bill is unreasonably high.

As set forth in Waldron, evidence proffered by a utility relating to the accuracy of a meter test alone, in response to a high bill complaint, is not conclusive evidence and would not, by itself, require a finding against a complainant and in favor of a company.  Id.  In other words, evidence of a meter test showing that the meter worked within the acceptable degree of accuracy can be overcome with circumstantial evidence that otherwise indicates that a bill was too high.

At the hearing, Mr. Mansaray testified that he has taken several steps in order to lower his electricity bill.  First, he has enrolled with a different electric company with the intention of no longer being a PECO customer.  Second, he has tried to conserve electricity by unplugging his freezers at night while removing one of his bigger freezers altogether.  2NT. 29, 36-37.  In addition, he has reduced the store lighting from 10-14 light bulbs to just four.  Despite these efforts, the Complainant testified that he is still a PECO customer and that his electricity bills have remained the same or even increased.  2NT. 16, 23, 24-25.
PECO’s witness, Renee Tarpley, responded to Mr. Mansaray’s testimony by confirming his statement that he has enrolled with a different company.  She explained that since November 2011, the Complainant has chosen Stream Energy as his electric supplier.  2NT. 53.  She further explained that the supplier charges are included in the PECO bill that Mr. Mansaray receives every month although they are separate from PECO’s charges.  While Stream Energy is Mr. Mansaray’s electricity supplier, PECO remains his utility service provider.  2NT. 53-54.
Next, Ms. Tarpley addressed Mr. Mansaray’s claim that his electricity bills are abnormally high.  She started by testifying that the Complainant initiated service at the Service Address in February of 2011, and that his payment history is poor with only eight (8) payments made during a period of 31 months (February 2011 through July 2013).  2NT. 52.   Ms. Tarpley did a brief electric usage analysis of Mr. Mansaray’s account through the years.  2NT. 54-57.  In particular, she compared the number of kilowatt hours reflected in the Complainant’s bills for June and July 2011, 2012 and 2013.  Id. 
	Billing Period
	KWH

	05/11/2011 – 06/12/2011
	1704

	05/10/2012 - 06/11/2012
	522

	05/12/2013 – 06/11/2013
	676


	Billing Period
	KWH

	06/12/2011 – 07/12/2011
	966

	06/11/2012 – 07/11/2012
	367

	06/11/2013 – 07/11/2013
	798


2NT. 54-57.  According to Ms. Tarpley, the electricity usage recorded by the Company confirms Mr. Mansaray’s claim of energy conservation.  The Complainant’s electricity usage dropped significantly from 2011 to 2012, increased slightly in 2013 but was still lower than 2011.  2NT. 56-57.  She testified that the bills were based on actual readings and that Mr. Mansaray’s meter had given no indication of malfunctioning.  See 2NT. 57, PECO Exhibit 3.  
Ms. Tarpley further testified that beginning as early as June 22, 2011, the Company has offered to visit the Service Address in order to conduct a high bill field investigation.  The offer, however, required Mr. Mansaray’s participation in order to arrange for an appointment.  Confirmation of the appointment time by the customer is required by PECO.  2NT. 88.  The original letter of June, 2011, was followed by three more letters from PECO addressed to Mr. Mansaray (February 7, 2013, April 11, 2013, and June 7, 2013), all offering to complete a high bill field investigation at the Service Address and providing the Complainant with information on how to schedule an appointment for a PECO technician to complete the high bill field investigation.  In addition, Ms. Tarpley stated that on May 29, 2013, she contacted Mr. Mansaray’s store and spoke with a female employee of the Service Address in an attempt to set up an appointment for a high bill field investigation.  The woman informed Ms. Tarpley that Mr. Mansaray would call her back to set up an appointment.  2NT. 99.  However, neither Mr. Mansaray nor any of his employees called PECO to schedule an appointment for a high bill field investigation.  None of the letters mailed by PECO to Mr. Mansaray were returned to the sender as undeliverable.
With regard to PECO’s efforts to schedule a high bill field investigation at the Service Address, Mr. Mansaray denied having received any of the letters or calls Ms. Tarpley mentioned in her testimony.  In particular, he denied receiving PECO’s letters dated February 7, 2013 and June 7, 2013.  2NT. 38-40, 43.  With regard to PECO’s letter dated April 11, 2013, Mr. Mansaray first stated:
I might have [received this letter], but I don’t remember.
*
*
*
My --- my niece is one that get all these letters.  I give her all the papers to put them together, but she’s not a very good keeper.

2NT. 40.  Later in his testimony, Mr. Mansaray denied getting PECO’s April 11, 2013 letter altogether claiming that he usually sees all the mail sent to him by PECO.  2NT. 43.  He compared PECO’s actions to playing “Monday morning quarterback” (2NT. 45) and even requested that any usage analysis not go beyond March 2013 (2NT. 127-28).
In view of the above, I find that Mr. Mansaray has failed to carry his burden of proving that his electricity bills from PECO are abnormally high.  On the contrary, PECO has confirmed his claim of energy conservation.  Mr. Mansaray’s electricity consumption and, consequently, his electricity charges decreased considerably in 2012 and the beginning of 2013, as compared to 2011.  His claim that his bills remained the same or even increased despite his conservation efforts could be explained by the fact that, from March 2012 through September 2012, Mr. Mansaray’s bills from PECO were reflecting the terms for his payment arrangement with the Company, in the form of installments of $239.38 per month, in addition to his current charges.  The Company maintained that the bills were based on actual readings and that Mr. Mansaray’s meter had given no indication of malfunctioning.  See 2NT. 57.  Mr. Mansaray failed to work with the Company in order to have a high bill field investigation performed at the Service Address.  The bills are correct as rendered.

(b) Incorrect Billing and Security Deposit

Mr. Mansaray testified that at one point his outstanding balance with PECO was $2,000.00.  2NT. 15.  He made two payments for a total of $900.00, yet the following month his balance with PECO was again $2,000.00.  2NT. 15-16, 77.  He believed the new outstanding balance to be incorrect.  See 2NT. 77, 85.  The Complainant did not provide any dates for the payments, nor any bills reflecting the payments made and the outstanding balance. 

Ms. Tarpley testified that PECO’s billing was correct and Mr. Mansaray’s outstanding balance was the result of a security deposit of $345.00 assessed to his account due to his poor payment history and current charges incurred between the two payments and after them.  2NT. 79-80.  In her testimony, she explained that Mr. Mansaray’s balance on February 2013 was $2,309.77.  On March 1, 2013, Mr. Mansaray made a payment of $500.00.  On March 13, 2013, the Company assessed the $345.00 security deposit against his account.  2NT. 79-80, 91.  On March 15, 2013, PECO issued a bill reflecting the security deposit and current charges in the amount of $151.02 ($71.40 in electric service charges, plus $79.62 in electric supplier charges). On March 25, 2013, Mr. Mansaray made the second payment of $400.00.  On April 15, 2013, PECO issued the next bill for $165.75 ($78.34 in electric service charges, plus $87.41 in electric supplier charges).  Mr. Mansaray’s balance as of April 15, 2013, was 2,071.54.  2NT. 79-80.

The account activity for the Service Address during the period February 15, 2013, through the April 15, 2013 is as follows:

	Date
	Transactions - Charges/(Payments)
	Amount

	2/15/2013
	Outstanding Balance
	$2,309.77

	3/1/2013
	Payment
	-$500.00

	3/13/2013
	Security Deposit
	$345.00

	3/15/2013
	Electric Service Charges from PECO
	$71.40

	3/15/2013
	Electric Supplier Charges from Stream Energy
	$79.62

	3/25/ 2013
	Payment
	-$400.00

	4/15/2013
	Electric Service Charges from PECO
	$78.34

	4/15/2013
	Electric Supplier Charges from Stream Energy
	$87.41

	4/15/2013
	Outstanding Balance
	$2,071.54


Next, Mr. Mansaray challenged the Company’s right to assess a security deposit against his account and claimed that the Company had failed to notify him that such a deposit was being assessed in March of 2013.  2NT. 87, 91-94.  
Ms. Tarpley responded that the Complainant had a poor payment history with only eight (8) payments in 31 months, and that the Company is within its rights to asses a deposit when the customer has a history of not making timely or full payments.  2NT. 52, 87, 91-92.  She also testified that the security deposit was clearly reflected in Mr. Mansaray’s electric bill issued on March 15, 2013.  2NT. 91-94.

Section 1305 of the Pennsylvania Public Utility Code, PECO’s Tariff, and the Commission’s regulations allow the Company to require the payment of a security deposit from current commercial customers with bad credit as guarantee of future payments.  See 66 Pa.C.S.A. § 1305, Supplement No. 35 to PECO Tariff Electric Pa. P.U.C. No. 4, Second Revised Page 13, Rules 5.3 and 5.4., and 52 Pa.Code § 53.82.  PECO has properly accounted for all the payments received and charges imposed on Mr. Mansaray’s account during the period February 15, 2013, through April 15, 2013.  The Complainant has failed to prove that there are incorrect charges in his electricity bills from PECO.
(c) Payment Arrangement
In his pleadings and at the further hearing, Mr. Mansaray requested a reasonable payment arrangement that would allow him to retire the accumulated balance.  2NT. 130.  Ms. Tarpley testified that the Complainant holds a commercial electric account with PECO.  2NT. 52.  Mr. Mansaray did not challenge this statement.  PECO’s counsel objected to his request arguing that the Commission lacks the authority to issue a payment arrangement for a commercial customer.  2NT. 132-33.

I agree with the Respondent.  The Commission has repeatedly held that a customer with a commercial account for public utility service does not fall within the Commission’s regulations at 52 Pa. Code Chapter 56 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.  Bio/Data Corporation v. PECO Energy Co., Docket No. C-20026698 (Order entered July 30, 2002); Lebanon Valley Enterprises, Inc. v. Metropolitan Edison Co., Docket No. C-00015522 (Order entered October 15, 2001); Kayla's Place Inc. v. Duquesne Light Co., Docket No. C-00981711 (Order entered May 24, 1999); Kenny v. Duquesne Light Co., Docket No. C-00967789 (Order entered November 27, 1996); see also, 52 Pa. Code §§ 55.2(a), 56.1.  
The Complainant has failed to carry his burden of proving that he is entitled to a Commission-issued payment arrangement.

(d) Inadequate Service

At the further hearing, Mr. Mansaray testified that PECO’s departments have poor communication with each other.  2NT. 21-22, 74.  He testified that in the spring of 2013, PECO contacted him and informed him that it would send a technician to check the meter; however, no PECO technician ever came to the Service Address.  2NT. 23.  He also stated that he contacted the Company several times to complain about the high billing, but the Company failed to send a technician to check the meter.  2NT. 88, 89-90.  Mr. Mansaray did not provide any dates or other details of the calls that he made to PECO.
Ms. Tarpley testified that the Company had offered to conduct a high bill field investigation of the Service Address on five (5) separate occasions.  The offer, however, required Mr. Mansaray’s participation in order to arrange for an appointment.  Confirmation of the appointment time by the customer is required by PECO.  2NT. 88.  Neither Mr. Mansaray nor any of his employees contacted PECO to schedule an appointment for a high bill field investigation; consequently, such an investigation never took place.

The Public Utility Code at 66 Pa.C.S.A § 1501 requires public utilities to provide reasonable and adequate service.  Mr. Mansaray has failed to prove that the Respondent provided him with inadequate or unreasonable service.
For the reasons stated above, Mr. Mansaray’s formal Complaint against PECO is denied in its entirety for failure to carry his burden of proof.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

2.
The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which establishes material facts by a preponderance of the evidence.  66 Pa.C.S.A. § 332(a).

3.
Evidence proffered by a utility relating to the accuracy of a meter test alone, in response to a high bill complaint, is not conclusive evidence and would not, by itself, require a finding against a complainant and in favor of a company.  Evidence of a meter test showing that the meter worked within the acceptable degree of accuracy can be overcome with circumstantial evidence that otherwise indicates that a bill was too high. Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

4.
Section 1305 of the Pennsylvania Public Utility Code, PECO’s Tariff, and the Commission’s regulations allow the Company to require the payment of a security deposit from current commercial customers with bad credit as guarantee of future payments.  See 66 Pa.C.S.A. § 1305, Supplement No. 35 to PECO Tariff Electric Pa. P.U.C. No. 4, Second Revised Page 13, Rules 5.3 and 5.4., and 52 Pa.Code § 53.82.  
5.
The Commission has repeatedly held that a customer with a commercial account for public utility service does not fall within the Commission regulations at 52 Pa. Code Chapter 56 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.  Bio/Data Corporation v. PECO Energy Co., Docket No. C-20026698 (Order entered July 30, 2002); Lebanon Valley Enterprises, Inc. v. Metropolitan Edison Co., Docket No. C-00015522 (Order entered October 15, 2001).
6.
Every public utility has a duty to furnish and maintain adequate, efficient, safe, and reasonable service and facilities.  66 Pa.C.S.A § 1501. 

7.
The formal Complaint is denied in its entirety pursuant to the preceding Discussion and Conclusions.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That PECO’s late-filed Exhibit 9 is admitted into the record in this matter.  
2.
That the formal Complaint filed by Mohamed Mansaray against PECO Energy Company at Docket No. C-2013-2352692 is denied. 

3.
That this proceeding be marked closed.

Dated:
December 18, 2013




/s/













Eranda Vero








Administrative Law Judge

� 	Final Opinion and Order entered December 5, 2012.


�  	These amounts do not reflect the payment arrangement that the Company established for the Complainant on March of 2012.  See PECO Exhibit 1.
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