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A. STATEMENT OF THE CASE SECRETARY'S BUREAY N

On August 2, 2013, Duquesne Light Company (“Duquesne Light”) filed with the
Pennsylvania Public Utility Commission (“Commission”) at Docket No. R-2013-2372129
Supplement No. 81 to the company’s Tariff Electric — Pa. P.U.C. No. 24 (“Tariff”), representing
a request for, among other things, a general increase in electric distribution rates. Duquesne
Light advised the Commission of its election to use the alternative method of customer
notification set forth at 52 Pa. Code § 53.45(b)(4) (allowing customer notification through bill
inserts). Duquesne Light also agreed under that provision to extend from 60 to 90 days (i.e.,
until October 31, 2013) the minimum period in which the filing of a complaint places the burden
of proof upon Dugquesne Light with respect to proposed rates.

On September 26, 2013, the Commission entered an order in the above-captioned
proceeding. That order explained that initial investigation and analysis of the proposed
Supplement No. 81 indicated that the changes proposed by Duquesne Light “may be unlawful,
unjust, unreasonable, and contrary to the public interest.” Order, Docket No. R-2013-2372129,
at 2 (“Initial Order”). The Commission’s Initial Order further provided that “consideration
should also be given to the reasonableness of [Duquesne Light’s] existing rates, rules, and
regulations.” /d (emphasis added); see afso Prehearing Order Setting Litigation Schedule,
Consolidating Complaints and Granting Petitions to Intervene, Docket No. R-2013-2372129, at 3
(Order entered Oct. 22, 2013) (“Prehearing Order™).

On October 28, 2013, NRG Power Midwest LP (“NRG Midwest”), NRG Energy Center
Pittsburgh LLC (“NRGP”), and Reliant Energy Northeast LL.C (“REN”) (together, the “NRG

Companies™) timely filed their formal complaint at Docket No. C- 2013-2390562 (the
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“Complaint™) in the Duquesne Light rate proceeding. Among other things, the NRG Companies
expressed concern regarding Duquesne Light’s Tariff Rider No. 18 — Rate for Purchase of
Electric Energy from Customer-Owned Renewable Resources Generating Facilities (“Rider No.
18™), a provision contained within Duquesne Light’s exisfing rates, rules, and regulations. Rider
No. 18 establishes the price at which Duquesne Light will purchase electricity from certain small
generators that are also Duquesne Light customers. The NRG Companies served copies of their
Complaint upon the Beaver Falls Municipal Authority (“Beaver Falls”) and the Beaver Valley
Power Company (“Beaver Valley™).

In response to the NRG Companies’ Complaint, Duquesne Light filed Preliminary
Objections on November 12, 2013, challenging, among other things, (i) the alleged failure to join
indispensable parties to the proceeding and (ii) questioning whether NRG Midwest’s requested
remedy was beyond the Commission’s jurisdiction. On December 12, 2013, Administrative Law
Conrad A. Johnson (the “Presiding Officer”} denied the Preliminary Objections.

On December 13, 2013, Duquesne Light filed its Petition of Duquesne Light Company
for Interlocutory Review and Answer to Material Questions with the Commission, At the same
time, Duquesne Light filed a Motion to Sever, seeking to sever the portions of the Complaint that
pertain to Rider No. 18 from the rate proceeding. The Presiding Officer denied the Motion to
Sever on December 17, 2013, finding that the NRG Companies were challenging a provision of
Duquesne Light’s existing .tariff in the context of a base rate proceeding — consistent with what
the Commission directed should be done in its Initial Order suspending the filing for
investigation.

On December 16, 17 and 20, 2013, evidentiary hearings were held in this matter, which

included the cross-examination of several of the parties’ witnesses. At the hearing on December
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17, 2013, the Presiding Officer consolidated the Complaint of the NRG Companies with the rate
case at Docket No. R-2013-2372129. The Presiding Officer also granted the petition for
intervention of Beaver Falls, one of only two qualifying facilities (“QF”’) to which Rider No. 18
currently applies.' Additionally, at the conclusion of the hearings, the Presiding Officer posed

three questions to the parties, which are addressed herein.’

B. LEGAL STANDARDS AND BURDEN OF PROOF

1. Legal Standard

In a rate case, the applicable legal standard asks whether the public utility’s rates are just,
reasonable and nondiscriminatory. 66 Pa. C.S. §§ 1301, 1304. All other provisions .of a public
utility’s tariffs must be reasonable as well. Di Santo v. Dauphin Consol. Water Supply Co., 291
Pa. Super. 440, 449, 436 A.2d 197, 201 (1981). Tariffs filed with the Commission have the force
and effect of law and are subject to review by the Public Utility Commission 1o ensure their
reasonableness, fairness and consistency with the Public Utility Code, the Commission’s
established policies and its regulatory scheme. Behrend v. Bell Telephone Co., 242 Pa. Super.
47,70, 74-75,363 A.2d 1152, 1165-66 (1976).

To prevail before the Commission, a party bearing the burden of proof must establish his
or her case by a preponderance of evidence that is substantial and legally credible. Samuel J.
Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Cmwlth. Ct. 218, 578 A.2d 600 (1990), al/loc.
denied, 529 Pa. 654, 602 A.2d 863 (1992). The evidence produced in support must be more
convincing, by even the smallest amount, than that presented by the other parties. Se-Ling

Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950). The Commission’s decision also

' The other QF is the Beaver Valley Power Company, which also was served with a copy of the Complaint, but
apparently has decided not to seek intervention or otherwise participate in this proceeding.
? See Sections 1.B.3, IV.B.4, and IV.B.S.
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must be supported by substantial evidence, which is more than a “mere trace” of evidence or a
suspicion of the existence of a fact sought to be established. Norfolk & Western Ry. Co. v. Pa.
Pub. Util. Comm 'n, 489 Pa. 109, 413 A.2d 1037 (1980). Once the party with the burden of proof
establishes a prima facie case, however, the burden of persuasion shifts to the opposing party. It
becomes incumbent upon the opposing party to provide evidence in rebuttal of the prima facie
showing. Pa. Pub. Util. Comm'n v. Philadelphia Gas Works, Docket No. R-00061931 (Opinion

and Order entered Sept. 28, 2007) at 12.

2. Burden of Proof on Non-Rider No. 18 Issues

As a matter of black letter law, it is the public utility, in this case Duquesne Light, which
generally bears the burden to prove that its rates are just and reasonable in the context of a rate
case. 66 Pa, C.S. § 315(a). Where rate proceedings are initiated by the Commission, the public
utility bears the burden of proof with res:pect to every element of “any proposed or existing rate.”
Id. Where initiated by complaint, the public utility bears the burden of proof only with respect to
proposed rates. Id.; Lower Frederick Twp. v. Pa. Pub. Util. Comm’n, 48 Pa. Cmwlth. 222, 409
A.2d 505 (1980). Here, the Commission itself specifically ordered the investigation of the
entirety of Duquesne Light’s Tariff, including both proposed changes and existing provisions.
Initial Order at 2; Prehearing Order at 3. As a result, it is without question that Duquesne Light

bears the burden of proof with respect to Tariff changes proposed in Supplement No. 81.

3. Burden of Proof on Rider No. 18 Issues

Although it did not propose to change Rider No. 18 in Supplement No. 81, Duquesne also
bears the burden of proof with respect to Rider No. 18. 1t is true that where proceedings are

initiated on complaint, the public utility bears the burden of proof only on the changes proposed
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to its tariff. See 66 Pa. C.S. § 315(a); accord Brockway Glass Co. v. Pa. Pub. Util. Comm 'n, 63
Pa. Cmwilth. 238, 437 A.2d 1067 (1981) (regarding challenge to reasonableness of rate outside
context of rate case proceeding) and Johnstown v. Pa. Pub. Util. Comm'n, 184 Pa. Super. 56, 133 ‘
A.2d 246 (1957) (regarding “just and reasonable” rates outside and inside base rate case). This
result is consistent with 66 Pa. C.S. § 316, which provides that a tariff provision previously
approved by the Commission is considered reasonable. Lynch v. Pa. Pub. Util. Comm'n, 140 Pa.
Cmwlth. 599, 665, 594 A.2d 816, 819 (1991). However, as explained at Section [.B.1 above, the
Commission itself ordered an investigation of the entirety of Duquesne Light’s Tariff, not just
those issues raised by Supplement No. 81. Under Section 315 of the Pennsylvania Public Utility
Code, the public utility bears the burden of proof with respect to both existing and proposed rates
where proceedings are initiated by the Commission. 66 Pa. C.S. § 315(a). As such, Duquesne
Light bears the burden of proof with respect to both proposed changes and existing provisions,
including Rider No. 18. Thus, Duquesne Light has the burden of proof to show that Rider No.

18 is just, reasonable and non-discriminatory.
1.  STATEMENT OF THE ISSUES

A. Should the Commission permit Duquesne Light’s Rider No. 18 to remain in its
Tariff, with the force and effect of law, where the provisions and intent of Rider No. 18 are no
longer consistent with the Pennsylvania regulatory scheme following the enactment of the
Electricity Generation Customer Choice and Competition Act and the Alternative Energy

Portfolio Standards Act?
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Suggested Answer: No. Rider No. 18 should be eliminated from Duquesne Light's Commission-
approved Tariff as unjust, unreasonable, unduly discriminatory, and otherwise contrary to the

public interest.

B. Does the energy purchase price contained in Duquesne Light’s Rider No. 18
reflect a just and reasonable price such that it should continue to remain in Duquesne Light’s

tariff with the force and effect of law?

Suggested Answer: No. To the extent that the Commission permits Rider No. 18 to remain in
Duguesne Light’s tariff (which it should not), Dugquesne Light should be required 10 modify the
energy purchase price contained therein to reflect the locational marginal pricing for the PJM

Duguesne Zone.

I1I. SUMMARY OF ARGUMENT

In the context of this rate proceeding, as ordered by the Commission, the NRG
Companies have asked the Commission to consider Rider No. 18, a provision contained in
Duquesne Light’s Commission-approved Tariff. In light of discovery, the evidentiary hearings
and the filings in this matter to date, the NRG Companies have concluded that, after having been
instituted some 32 years ago in 1981, after the restructuring of the electric utility industry in
Pennsylvania, and after the passage of both the Electricity Generation Customer Choice and
Competition Act in 1996 and the Alternative Energy Portfolio Standards Act in 2004, Rider No.
18 is inconsistent with statutory law and the current regulatory scheme in Pennsylvania. As a

result, Rider No. 18 is per se unjust and unreasonable and should be removed from Duquesne
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Light’s Tariff. The Commission should no longer continue to give the “force and effect” of law’
to a tariff provision that is inconsistent with the regulatory scheme directed by the Pennsylvania
Legislature and implemented by the Commission.

To the extent that the Commission determines that Rider No. 18 remains “good law,” the
NRG Companies note that the price of six cents per kilowatt-hour has not been changed in over
30 years, except that its application has been phased out so that it now only applies to two
facilitics. This results in unreasonable discrimination benefitting certain “customer-generators.”
Prospective “customer-generator” applicants under Rider No. 18 may sell power at Duquesne
Light’s “avoided cost.” (Duquesne Light Exhibit WVP 2-R.) If the federal Public Utility
Regulatory Policies Act (“PURPA™), Pub. L. No. 95-617, 92 Stat. 3117, requires the purchase of
output from these facilities, it does so at Duquesne Light’s “avoided cost” — the cost Duquesne
Light would have likely incurred to purchase electricity but for the purchase from the QF
projects. Duquesne Light has noted that it has not examined its avoided costs in over ten years
and, at a minimum, it appears that the six-cent price should be revised to reflect the realities of
the current competitive market for electricity and Duquesne Light’s costs of purchasing the

power in the market.

IV.  ARGUMENT

A. NON-UNANIMOUS SETTLEMENT ISSUES

Upon consideration of the evidence clicited at the hearings in this proceeding, the NRG
Companies have decided not to contest the various non-unanimous settlement issues identified in

the common brief outline circulated by Duquesne Light to the parties. The NRG Companies

66 Pa. C.S. § 1303. Tariffs “filed under authority of law, have the force of law and their reasonableness is to be
determined by the Public Utility Commission.” Behrend v. Bell Telephone Co., 242 Pa. Super. at 70, 363 A.2d at
1165. “Therefore, the Commission is the appropriate body to evaluate the tariffs filed with it and determine their
reasonableness, fairness and consistency with established policies.” /d




emphasize, however, that a petition for approval of settlement has not yet been finalized by the
settling parties and filed with the Commission. The NRG Companies therefore reserve their
right to challenge whether the terms and conditions of any such petition, once it is made
available, are in the public interest and respectfully request an opportunity to comment on the
petition that is eventually filed. Specifically, the NRG Companies reserve the right to argue that
terms regarding Rider No. 18 should be included in any approval by the Commission of a

settlement.

B. RIDER NO. 18 ISSUES

1. Rider No. 18 Is Inconsistent with the Law in Pennsylvania and Must
Be Removed from the Tariff as Per Se Unjust and Unreasonable

Duquesne Light first established Rider No. 18 in 1981. (NRG Midwest Exhibit No. 6, at
1.) Rider No. 18 establishes the price at which Duquesne Light will purchase electricity from
certain small generators that are also Duquesne Light customers. (/d} The stated purpose of
Rider No. 18 was to encourage the development of alternative generation. (/d.}) Duquesne Light
set the price to be paid for electricity at the higher of six cents per kilowatt-hour or Duquesne
Light’s avoided cost. (/d.)

In over thirty-two years, Duquesne Light has only changed Rider No. 18 three times.
(Hr’g Tr. 254:1-3.) It has never revised the six cent per kilowatt-hour price under Rider No. 18,
except in 1987 to phase it out for prospective applicants. See Pa. Pub. Util. Comm’'n v.
Duquesne Light Co., Docket No. 860556 (Opinion and Order entered July 20, 1987); (Duquesne
Light Company St. No. 12-R, at 27:9-19; Hr’g Tr. 254:4-20, 290:12-16.) Prospective applicants
under Rider No. 18 may sell power at Duquesne Light’s “avoided cost.” The Tariff does not
provide how Duquesne Light’s “avoided cost” is to be determined. (Hr’g Tr. 250:24-25, 251:1-

19.) Duquesne Light has not performed an “avoided cost” study in at least 10 years. (See Hr'g



Tr. 245:10-11.) Currently, only two facilities have executed power purchase agreements with
Duquesne Light that are subjec.t to the price of six cents per kilowatt-hour pursuant to Rider No.
18. (Duquesne Light Company St. No. 12-R, at 21:19-30; 22:1-25.) The price in Rider No. 18
has not been analyzed by Duquesne Light in at least 10 years. (Hr’g Tr. 237:12-20, 238:3-12.)

In 1996, the Electricity Generation Customer Choice and Competition Act (the
“Competition Act™), 66 Pa. C.S. § 2801 ef seq., was signed into law in Pennsyl;/ania. In support
of the Competition Act, the General Assembly found that providing retail customers access to a
competitive generation market was in the public interest, and that competitive market forces are
more effective than economic regulation in controlling the cost of generating electricity. 66 Pa..
C.S. § 2802.

The Competition Act amended the Public Utility Code by adding Chapter 28 and
required electric utilities to unbundle their rates and services and to provide open access over
their transmission and distribution systems to allow competitive suppliers to generate and sell
electricity directly to consumers. fd. Electric utilities were relieved of their duty to supply
generation service to retail customers, except as providers of last resort to those choosing not to
participate in the competitive markets. 66 Pa. C.S. § 2807. In providing such default service,
electric utilities must procure power through certain specified competitive processes. Bilateral
power purchase agreemenis are permissible, so long as the price for power is no greater than the
cost of obtaining power in the wholesale market. 66 Pa. C.S. § 2807(e)(3.1)(1i1)). Long-term
power purchase agreements may not have a term in excess of 20 years. /d. § 2807(e)(3.2)(ii1).

The Alternative Energy Portfolio Standards Act (“AEPS Act”), 73 P.S. § 1648.1 ef seq.,
was signed into law in 2004. The AEPS Act requires that electric distribution companies and

electric generation suppliers procure a certain percentage of their electricity supply from




alternative energy sources. 73 P.S. § 1648.3. The AEPS Act also required the Commission to
establish an alternative energy credits program as a means of tracking compliance with the
portfolio standards. 73 P.S. § 1648.3(¢). An “alternative energy credit” is a tradable instrument
“used to establish, verify and monitor compliance with the act.” 73 P.S. § 1648.2. Not only does
the AEPS Act provide an incentive to develop alternative energy sources by requiring electric
utilities and generation suppliers to purchase power from such sources, it also provides an
additional revenue stream to these sources by monetizing the environmental attributes of the
power itself (1.e., through tradable alternative energy credits).

In light of the Competition Act and the AEPS Act, Rider No. 18 is in direct conflict with
statutory law and no longer serves a legitimate purpose. The Competition Act directly governs
the purchase of power by Duquesne Light and further specifies the terms and conditions under
which power may be competitively procured. By cstablishing a price for power through bilateral
contracts, Rider No. 18 is incompatible with the Competition Act’s competitive procurement
processes at 66 Pa, C.S. § 2807(e)3.1), which specifically address bilateral contract pricing
requirements. Moreover, there is no need to establish a Tariff-based price as an incentive for the
development of alternative energy. The AEPS Act establishes a firm incentive for electric
distribution companies and electric generation suppliers to purchase power from alternative
energy sources and at a price that accounts for the additional “green™ attributes of that power,
representing a market-based premium over wholesale prices for traditional power. By
predetermining as a matter of law the price at which Duquesne Light must purchase alternative
energy from select customer-generators, Rider No. 18 is in direct conflict with the express policy
decision of the Commonwealth to allow market forces to establish the price of power and the

value of any associated alternative energy credits. It is within the Commission’s authority to

10



evaluate the reasonableness of filed tariffs and to determine whether tariff provisions are
compatible with both the Public Utility Code and the Commission’s policies, and consistent with
its regulalory scheme. Behrend, 242 Pa. Super. at 74-75, 363 A.2d at 1166. Charged with the
implementation of both the Competition Act, 66 Pa. C.S. § 2806, and the AEPS Act, 73 P.S.
§ 1648.7, the Commission must not allow Rider No. 18 to continue with the force and effect of
law. Because it is in direct conflict with Pennsylvania law, Rider No. 18 is per se unjust and

unreasonable and must be removed from Duquesne Light’s Tariff.

2 Alternatively, the Price for Power under Rider No. 18 Should
Approximate Locational Marginal Pricing

In the alternative, and only to the extent that the Commission determines that Rider No.
18 does not conflict with the Competition Act and/or the AEPS Act, the NRG Companies
contend that Duquesne Light must revise the price for power under Rider No. 18 to reflect
market realities. This approach would be more consistent with the competitive procurement
processes specified under the Competition Act, which require the price for power under bilateral
power purchase agreements to be either (1) no greater than the wholesale cost of power or (2)
consistent with a Commission-approved competition procurement process. 66 Pa. C.S.
§ 2807(e)(3.1)(iii). Additionally, PURPA requires that the electricity be purchased at utilities’
“avoided cost.” Duquesne Light has made clear that it has not calculated its avoided cost in a
number of years (Hr'g Tr. 237:12-20, 238:3-12), but on its face avoided cost is the price
Duquesne Light would pay to purchase the power if it were not purchasing from the QFs. The
NRG Companies submitted evidence of the PJM Interconnection’s average day-ahead locational
marginal pricing (“LMP”) for the Duquesne Zone over the past five years, NRG Midwest
Exhibit No. 4, which pricing appropriately reflects the present cost of power in the competitive

wholesale markets.

11



Although the original intent of Rider No. 18 was to encourage the development of
alternative energy sources, the six cent per kilowatt-hour price has not served as an incentive for
new alternative energy development since it was phased out in 1987. (Hr’g Tr. 290:12-23.)
Because it is not available to new qualifying facilities, it provides no incentive for new
investment. Rather, it only serves to provide a discriminatory benefit to two customer-
generators,

In any case, setting a price for energy in Rider No. 18 that is higher than LMP is not
necessary to create this incentive. The price under Rider No. 18 is for the purchase of “electric
energy” only. (Duquesne Light Exhibit WVP 2-R.) When it was first established in 1981, there
were no markets in Pennsylvania for capacity or alternative energy credits, as the electric utility
industry remained vertically integrated. At that time, an above-market price for power may have
been appropriate to encourage alternative energy development. Three decades later, alternative
energy sources can now sell the power that they generate into the competitive wholesale market
as well as capacity (i.e., the difference between what the facility can produce and what it
actually produces). They may also sell the alternative energy credits that are associated with the
power that they produce, as Beaver Falls in fact does. (Hr’g Tr. 439:2-8.} These are additional
revenue streams that have been made available as a result of the Competition Act and the AEPS
Act and which ensure that adequate incentives exist for the development of alternative energy.

As such, there is no need for Rider No. 18 to contain an above-market price for electricity.

3. Fairness Requires that the Commission Address Rider No. 18

While the NRG Companics are not requesting that the Commission modify the terms of
any power purchase agreements or other related agreement, the termination or modification of

Rider No. 18 will impact two power purchase agreements (the “PPAs”) executed in the early
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1980s between Duquesne Light and two small hydroelectric power generators (i.e., the
aforementioned QFs). (Duquesne Light Exhibit WVP 3-R (Highly Confidential); Duquesne
Light Exhibit WVP 4-R (Highly Confidential).) These PPAs are the only two agreements in
effect to which the six-cent price under Rider No. 18 applies. (Duquesne Light‘ Company St. No.
12-R, at 21:19-30; 22:1-25.) Duquesne Light is also party to a third contract with NRG Midwest
(the “Agency Agreement”), under which NRG Midwest is the ultimate purchaser of the energy
produced by the QFs. (Duquesne Light Exhibit WVP 6-R.)

The NRG Companies raise the issue of these two PPAs to illustrate the inequity of NRG
Midwest’s present position. NRG Midwest is economically harmed by the requirement to
purchase power under the PPAs, on behalf of Duquesne Light, at a substantially above-market
price. (NRG Midwest St. No. 1, at 6:6-15; NRG Midwest Exhibit No. 4; Hr’g Tr.) The PPAs
are “evergreen,” meaning that that they do not have an established termination date. (Duquesne
Light Exhibit WVP 3-R (Highly Confidential), at Section 14; Duquesne Light Exhibit WVP 4-R
(Highly Confidential), at Section 16; Hr’g Tr. 286:3-15, 436:7-10.) Rather, they terminate only
when Duquesne Light no longer has an applicable tariff provision and/or is no longer compelled
by law to purchase power from the QFs. |

Duquesne Light, on the other hand, would not be economically harmed by the relief
sought by the NRG Companies. Yet, Duquesne Light has vigorously opposed the NRG
Companies and made a number of arguments why termination or modification of Rider No. 18 is
not possible. Among others, it has argued that case law regarding the reformation of power
purchase agreements subject to PURPA prevents the Commission from considering Rider No.

18.* (See Preliminary Objections.) While PURPA may require Duquesne Light to purchase the

* Notably, however, during the December 17 hearing, Duquesne Light’s Senior Manager, Rate and Tariff Services
testified that in his opinion the Commission would have the authority to modify Rider No. 18. (Hr'g Tr. 241-242.)
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output of certain small QFs, it requires this purchase to be made at Duquesne Light’s avoided
costs and in no way preempts the Commission’s ability to review thejustne.ss and reasonableness
of a Commission approved tariff, In fact, if the Commission were to terminate Rider No. 18,
Duquesne Light may still be required to purchase the output from the QFs at its avoided cost; it
is merely the six cent per kilowatt-hour price set forth in Rider No. 18 that the NRG Companies
contend is no longer just and reasonable. Alternatively, it has argued that the Commission lacks
jurisdiction to provide relief because the NRG Companies did not join all the parties to the PPAs
(notwithstanding the fact that the NRG Companies (1) are not parties to the PPAs, (2) have not
alleged a cause of action under any power purchase agreement, and (3) have not asked the
Commission to construe or modify the terms of any power purchase agreement). f/d. By
contrast, the PPAs contain express provisions that allow Duquesne Light, which is a party to the
PPAs, to unilaterally request (without the participation or consent of the QFs) that the
Commission modify the price for power under Rider No. 18 or terminate it altogether. (Hr’g Tr.
273:14-22,274:9-15, 278, 282:13-19.)

Under the current regulatory scheme, additional revenue streams have become available
to QFs. Even the witness for Beaver Falls (a municipal authority whose revenues are primarily
derived from the provision of water service), recognized that Beaver Falls is.currently receiving
payment for the sale of renewable energy credits, which did not exist in 1981. (Hr’g Tr. 439:2-
8.) Additionally, the witness was not aware of whether Beaver Falls could participate in PIM’s
capacity market—another source of revenue not available in 1981. (Hr’g Tr. 441:19-21.)

As it stands, Duquesne Light has failed to meet its burden of proof in demonstrating that
Rider No. 18 remains just, reasonable, and nondiscriminatory. The NRG Companies however

have presented substantial record evidence that, in light of the Competition Act and the AEPS
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Act, Rider No. 18 is unjust, unreasonable, unduly discriminatory in favor of certain “customer-
generators,” and no longer in the public interest. The Commission must not allow a tariff
provision that conflicts with law and the prevailing regulatory scheme to remain in effect with

the force and effect of law.

4, The Speeific Remedy Sought by the NRG Companies Is the
Elimination of Rider No. 18

The Presiding Officer requested that the NRG Companies specifically address the remedy
or remedies it is seeking by elimination of Rider No. 18. As discussed at Section [I1.B.1 above,
the NRG Companies are seeking the elimination of Rider No. 18 as a taniff provision that is
unjust, unreasonable and unduly discriminatory. As a matter.of law, the Commission should no
longer countenance a tariff provision (allowing it to maintain the force and effect of law) that is
based upon an outdated regulatory scheme and is at odds with the interests of the competitive
generation markets in Pennsylvania. To the extent that Rider No. 18 is eliminated, this will have
contractual implications for NRG Midwest, Duquesne Light, and the QFs. These issues,
however, should be resolved between the parties and require no further action by the
Commission. In the alternative, if Rider No. 18 is not eliminated, the NRG Companies ask that
the price under Rider No. 18 reflect a just and reasonable price. The NRG Companies submit
that a just and reasonable price would be Duquesne Light’s “avoided cost”—the cost Duquesne
Light would incur from purchasing the power from the market. The NRG Companies believe
that a reasonable proxy or benchmark for Duquesne Light’s avoided cost is the PIM locational

marginal pricing for the Duquesne Zone.
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5. If Rider No. 18 is modified or climinated, will that have any impact on
Duguesne’s revenue requirement?

The Presiding Officer also requested that Duquesne Light address whether the

elimination or modification of Rider No. 18 will impact its revenue requirement in this base rate

proceeding. Because the procurement of electricity is addressed through default service rates,

which are not being addressed in this proceeding, the elimination of modification of Rider No.

18 should have no impact on the revenue requirement upon which base distribution rates are set.

V. PROPOSED FINDINGS OF FACT

The NRG Companies propose the following Findings of Fact:

Rider No. 18

1.

Duquesne Light first established Rider No. 18 in 1981. (NRG Midwest Exhibit
No. 6,at 1))

Rider No. 18 establishes the price at which Duquesne Light will purchase
electricity from certain small generators that are also Duquesne Light customers.
(/d)

The original price to be paid for electricity under Rider No. 18 was established at
the higher of six cents per kilowatt-hour or Duquesne Light’s avoided cost. (/d.)
In over thirty-two years, Duquesne Light has only changed Rider No. 18 three
times. (Hr'g Tr. 254:1-3.)

Duquesne Light has never revised the six cent per kilowatt-hour price under Rider
No. 18, except in 1987 to phase it out for prospective applicants. See Pa. Pub.

Util. Comm'n v. Duguesne Light Co., Docket No. 860556 (Opinion and Order
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10.

1.

12.

13.

entered July 20, 1987); (Duquesne Light Company St. No. 12-R, at 27:9-19; Hr'g
Tr. 254:4-20, 290:12-16.)

Prospective applicants under Rider No. 18 may sell power to Duquesne Light at
Dugquesne Light’s “avoided cost.” (Duquesne Light Exhibit WVP 2-R.)

The Tariff does not provide how Duquesne Light’s “avoided cost” is to be
determined. (Hr’g Tr. 250:24-25, 251:1-19.)

Dugquesne Light has not performed an “avoided cost” study in at least 10 years.
(See Hr'g Tr. 245:10-11.)

Since it was established, only three facilities ever executed power purchase
agreements with Duquesne Light at the price of six cents per kilowatt-hour
pursuant to Rider No. 18. (Duquesne Light Company St. No. 12-R, at 21:19-30;
22:1-25; Hr'g Tr. 255:19-22.)

Only two facilities are subect to the six cent per kilowatt-hour price under Rider
No. 18. (Duquesne Light Company St. No. 12-R, at 21:19-30; 22:1-25.)

The six cents per kWh price in Rider No. 18 has not been analyzed by Duquesne
Light in at least 10 years. (Hr’'g Tr. 237:12-20, 238:3-12.)

The six cent per kilowatt-hour price under Rider No. 18 has not served as an
incentive for new alternative energy development since it was phased out in 1987.
(Hr'g Tr. 290:12-23.)

The price under Rider No. 18 is for the purchase of “electric energy” only.

(Duquesne Light Exhibit WVP 2-R.)
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14. When Rider No. 18 was first established in 1981, there were no markets in .
Pennsylvania for capacity or alternative cnergy credits, as the electric utility
industry remained vertically integrated. (Hr’g Tr. 378:10-25, 379:1-6.)

15. The PJM Interconnection’s average day-ahead locational marginal pricing
(“LMP”) for the Duquesne Zone appropriétely reflects the present cost of power

in the competitive wholesale markets. (NRG Midwest Statement No. 1-§, at 10.)

Electricity Generation Customer Choice and Competition Act

16. In 1996, the Electricity Generation Customer Choice and Competition Act (the
“Competition Act™), 66 Pa. CS. §2801 er seq., was signed into law in
Pennsylvania.

17. In support of the Competition Act, the General Assembly found that providing
retail customers access to a competilive generation market was in the public
interest, and that competitive market forces are more effective than economic
regulation in controlling the cost of generating electricity. 66 Pa. C.S. § 2802.

Alternative Energy Portfolio Standards Act

18. The Alternative Energy Portfolio Standards Act (“AEPS Act™), 73 P.S. § 1648.1
et seq., was signed into law in 2004,

19. The AEPS Act establishes a firm incentive for electric distribution companies and
electric generation suppliers to purchase power from alternative energy sources
and at a price that accounts for the additional “green” attributes of that power,
representing a market-based premium over wholesale prices for traditional power.

20. Beaver Falls sells the alternative energy credits it generates as a Tier | renewable

resource. (Hr’g Tr. 439:2-8, 22-25.)
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VI.

PROPOSED CONCLUSIONS OF LAW

The NRG Companies propose the following Conclusions of Law:

Electricity Generation Customer Choeice and Competition Act

1.

The Competition Act required electric utilities 10 unbundle their rates and services
and to provide open access over their transmission and distribution systems to
allow competitive suppliers 1o generate and sell electricity directly to consumers.
66 Pa. C.S. § 2802.

The Competition Act relieved electric utilities of their duty to supply generation
service to retail customers, except as providers of last resort to those choosing not
to participate in the competitive markets. 66 Pa. C.S. § 2807,

In providing such default service, electric utilities must procure power through
certain specified competitive processes. Bilateral power purchase agreements are
permissible, so long as the price for power is no greater than the cost of obtaining
power in the wholesale market or otherwise consistent with a Commission-
approved competition procurement process. 66 Pa. C.S. § 2807(e)(3.1)(iii).
Long-term power purchase agreements may not have a term in excess of 20 years.
Id. § 2807(e)(3.2)(iii).

The Competition Act directly governs purchases of power by Duquesne Light and
further specifies the terms and conditions under which power may be

competitively procured.
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Alternative Energy Portfolio Standards Act

5. The AEPS Act requires that electric distribution companies and electric
generation suppliers procure a certain percentage of their electricity supply from

alternative energy sources. 73 P.S. § 1648.3.

6. The AEPS Act also required the Commission to establish an alternative energy
credits program as a means of tracking compliance with the portfolio standards.

73 P.S. § 1648.3(e).

7. An “alternative energy credit” is a tradable instrument “used to establish, verify

and monitor compliance with the act.” 73 P.S. § 1648.2.

8. The Competition Act directly governs the purchase of power by Duquesne Light
and further specifies the terms and conditions under which power may be

competitively procured.

Rider No. 18 Is Unjust, Unreasonable and Discriminatory

9. By establishing a price for power through bilateral contracts, Rider No. 18 is
incompatible with the Competition Act’s competitive procurement processes at 66
Pa. C.S. § 2807(e)(3.1) which specifically address bilateral contract pricing

requirements.

10. By predetermining as a matter of law the price at which Duquesne Light must
purchase alternative energy from select customer-generators, Rider No. 18 is in

direct conflict with the express policy decision of the Commonwealth to allow
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11.

12.

13.

14.

15.

market forces to establish the price of power and the value of any associated
alternative energy credits.

No provision of the Public Utility Regulatory Policies Act (“PURPA™), Pub. L.
No. 95-617, 92 Stat. 3117, requires the Commission to allow energy purchase
prices to be paid to qualifying facilities to be set by tariff.

The Commission has exclusive jurisdiction over Commission-approved tariffs
filed by its regulated public utilities. 66 Pa. C.S. §§ 501 (regarding “General
powers™), 1302 (regarding “Tariffs; filing and inspection™).

Because it is in direct conflict with Pennsylvania law, Rider No. 18 is per se
unjust and unreasonable and must be removed from Duquesne Light’s Tariff.
Because the six cent per kilowatt-hour price under Rider No. 18 applies only to
two facilities and further fails to reflect the market price for power that other
similarly situated facilities could receive, Rider No. 18 is unduly discriminatory in
violation of 66 Pa. C.S. § 1304.

The PJM locational marginal pricing for the Duquesne Zone is a reasonable proxy

for Duquesne Light’s avoided cost.
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VII. CONCLUSION

In sum, the NRG Companies assert that both the Competition Act and the AEPS Act, in
conjunction with the market for competitive generation in Pennsylvania., have rendered Rider
No. 18 obsolete. Rider No. 18 is a relic of an outdated regulatory scheme and directly conflicts
with current law. As such, Rider No. 18 as a matter of law is unjust, unreasonable, unduly
discriminatory and otherwise contrary to the public interest. It must therefore be removed from

Dugquesne Light’s existing Tariff.

WHEREFORE, the NRG Companies respectfully request that the Commission order
Duquesne Light to remove Rider No. 18 from its Tariff. In the alternative, the Commission
should set Rider No. 18 at a price that approximates the day ahead locational marginal pricing

for the Duquesne Zone.
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