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INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING

On January 7, 2013, Syretta Bastien (Complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (PGW or Respondent or Company) with the Pennsylvania Public Utility Commission (Commission or PUC).  Complainant received gas service from PGW, requested a payment agreement and received a shut-off notice to terminate her gas service.  
Complainant on advice of counsel, desired to pursue this dispute in a different forum.  Complainant filed a Petition to Withdraw her Complaint on November 14, 2013.  Consequently, there is no longer a matter in dispute to adjudicate.  
Complainant resides at 4529 Van Kirk Street, Philadelphia, Pennsylvania (service address).  On October 5, 2012, a PGW employee reconnected gas service at the service address and connected all the gas appliances including the hot water heater.  Complainant alleged that the PGW employee left the temperature for the hot water heater extremely high.  As a consequence, the Complainant went to wash dishes right after the reconnection was completed and suffered injury to her hands from scalding water.  Complainant stated that she is a professional hairstylist and impaired from providing for her family because of her injury.  Complainant also stated that she did receive treatment under a doctor’s care for her injury.  Complainant requested relief from this incident caused by PGW that has been a setback and challenge for her to provide for her family.

On January 30, 2013, PGW filed an Answer to the Complaint.  PGW admitted that it issued a termination notice for gas service at the service address on November 29, 2012.  PGW acknowledged that the Complainant seeks a payment agreement for gas service at the service address.  PGW denied that the temperature of the hot water heater was set too high due to the Company’s representative.  PGW contended that the Company restored gas service on October 5, 2012; however, the technician noted that there was no hot water in the system to the house heater and left a hazard tag on the appliance with the house heater turned off. 
PGW stated that the Commission’s Bureau of Consumer Services (BCS) rendered a decision dated November 27, 2012 regarding this matter.  The BCS decision stated that the customer was mailed documents to file a formal complaint and that she sought reimbursement of expenses from PGW.  

By Hearing Notice dated February 4, 2013, an Initial Hearing was scheduled on Wednesday, March 20, 2013 at 1:30 p.m.  The Hearing Notice noted that the case was assigned to Administrative Law Judge (ALJ) Angela T. Jones.  

A Prehearing Order dated February 5, 2013, was sent to the parties.  The Prehearing Order provided procedural rules for this proceeding and noted that the Commission has no authority to award damages in formal complaints.  

On Tuesday, March 12, 2013, Complainant contacted the ALJ’s office to request that the hearing proceed telephonically.  Opposing counsel had no objection for the hearing to proceed telephonically.  Both parties were informed that the Initial Hearing would be held telephonically and both parties provided a telephone number where they could be reached. 
On Monday, March 18, 2013, the undersigned ALJ received a facsimile from the Complainant which explained the Complainant’s disability and that her children were home-schooled.  The facsimile was a letter dated February 20, 2013, and was addressed to the Secretary of the Commission, Rosemary Chiavetta.  Complainant stated that it would be difficult to appear in-person.  A separate facsimile was sent to the undersigned ALJ on March 18, 2013, giving specific information of the children that Complainant home-schooled.  
The evidentiary hearing convened telephonically as scheduled.  Complainant was present and represented herself.  PGW was present and was represented by Laureto Farinas, Esquire.  The parties convened settlement negotiations.  The Complainant requested additional time to deliberate as to whether she desired to still proceed with her dispute either in-person or telephonically.  Complainant agreed to communicate her decision by no later than 1 p.m. on March 22, 2013.  

On March 22, 2013, the ALJ’s office received a timely telephone call from the Complainant that she desired another telephonic hearing to pursue her dispute.  

By Hearing Notice dated March 22, 2013, a Further Telephonic Hearing was scheduled for Monday, June 10, 2013, at 10 a.m.  The Hearing Notice indicated the telephone numbers where the parties could be contacted by the ALJ and alerted the parties to contact the ALJ if this information was or became incorrect.

On June 10, 2013, the further evidentiary hearing convened as scheduled.  Mr. Farinas was present and represented PGW.  Complainant was neither available at the telephone number provided on the Hearing Notice nor the telephone number she provided at the telephonic hearing on March 18, 2013.  Counsel for PGW moved that the Complaint be dismissed for failure to prosecute because the Complainant was not present at the scheduled hearing.  The undersigned ALJ stated that she would rule on PGW’s motion in writing and adjourned the hearing.  That afternoon, the undersigned ALJ received communication from personnel in the Harrisburg Office of Administrative Law Judge, that Complainant had her telephone stolen and was quite ill.  

By Order #2 dated June 11, 2013, the undersigned concluded that based on the grave nature of the allegations against PGW and the actions of the Complainant to continue to actively pursue her Complaint, that another hearing should be scheduled.  The undersigned ALJ also concluded that the additional hearing should convene in-person so that credibility of the witnesses presented could be better assessed.  The motion to dismiss the Complaint made by PGW at the June 10, 2013, Further Hearing was denied.

By Hearing Notice dated June 21, 2013, a Further In-Person Hearing was scheduled for Monday, September 23, 2013, at 10 a.m. in Pittsburgh, Pennsylvania.  

By facsimile dated July 11, 2013, Complainant presented that the scheduled hearing date was a hardship because her children would be in school and assumed it would be inappropriate for them to appear with her at the evidentiary hearing.  Complainant also stated that she struggles with a disability and would struggle to travel to the Pittsburgh location.

By Order #3 dated July 22, 2013, the undersigned ALJ granted the request of the Complainant.  The hearing was directed to be rescheduled in August 2013 and the location was corrected to the Philadelphia Regional Office .
  

By Hearing Notice dated July 22, 2013, the Further In-Person Hearing was rescheduled to Monday, August, 19, 2013, at 1:30 p.m.  The location was the Philadelphia Regional Office of the PUC.  

The Further In-Person Hearing convened as scheduled on August 19, 2013.  Complainant was present and represented herself.  Respondent was represented by Mr. Farinas who was accompanied by two witnesses, Ann Marie Cromley and Ralph Oglesby, Jr.  Both parties presented their case.  

Complainant presented one exhibit identified as Complainant Exhibit 1.  Complainant Exhibit 1 was the medical records of the Complainant.  Complainant Exhibit 1 was admitted into the record.

Respondent presented the following six exhibits:

(1) Contacts for Complainant’s gas service account - PGW Exhibit 1;

(2) Paperwork to obtain authorization for Complainant’s medical records - PGW Exhibit 2;

(3) August 13, 2013 email regarding status on receipt of Complainant’s medical paperwork - PGW Exhibit 3;

(4)  Field Investigation on October 5, 2012 information - PGW Exhibit 4;

(5) BCS communication to Complainant - PGW Exhibit 5; and

(6) Letter from Doctor caring for Complainant - PGW Exhibit 6.

All of the Company’s exhibits were admitted without objection.
During the further evidentiary hearing counsel requested that the record remain open to obtain medical records from the Complainant’s doctor.  The Complainant expressed that she did not object to providing authorization to have her doctor release her medical information to PGW’s counsel and signed a PGW drafted document to obtain her medical information.  The undersigned ALJ stated that the record would remain open and that an Order would be issued to grant the request of PGW.  The proceeding was adjourned with the record remaining open to obtain Complainant’s medical records.  By Order #4 dated August 22, 2013, the parties were provided procedure regarding the medical information that was anticipated to be received by Complainant’s doctor.  The record was left open until close of business (4:30 p.m.) September 19, 2013, to receive any late-filed exhibit from PGW regarding Complainant’s medical information.  The undersigned ALJ directed another further evidentiary hearing be scheduled to examine any medical information that either party desired to enter into the record.
By Hearing Notice dated August 27, 2013, a Further Hearing was scheduled for Friday, November 15, 2013.  This hearing was scheduled as an In-Person Hearing in the Philadelphia Regional Office of the PUC.

By electronic mail on Monday, September 16, 2013, the undersigned ALJ received information from Respondent’s counsel that it was unlikely that medical information would be received and that Complainant was represented by counsel.  Complainant’s counsel also represented that he intended to pursue this dispute in the Court of Common Pleas, and would be filing with the Commission a Petition to Withdraw the Complaint.  The undersigned filed this communication with the Commission’s Secretary and sent a copy to the Complainant on September 23, 2013.  
By letter dated September 27, 2013, David E. Kwartler, Esquire filed an Entry of Appearance in this Complaint and stated he represented the Complainant, Syretta Bastien.  The letter referenced a docket number that by typographical error was not the docket number that corresponded to the instant Complaint.

On October 10, 2013, Graciela Christlieb, Esquire filed a Notice of Appearance on behalf of PGW.  This Notice of Appearance had a certificate of service to the Complainant and did not show service to Mr. Kwartler.

On October 25, 2013, the Commission received an Entry of Appearance for Mr. Kwartler representing the Complainant.  The docket number referenced in this filing was correct. 

On November 15, 2013, about ten minutes before the scheduled Further Hearing was to convene, the undersigned ALJ received a facsimile from Mr. Kwartler, which stated that a Petition to Withdraw the Complaint was sent to the Commission by regular mail on November 14, 2013.  Based on the communication in the facsimile, the undersigned ALJ canceled the scheduled Further Hearing.  The undersigned ALJ requested from Complainant’s counsel and received in the afternoon on November 15, 2013, a copy of the filed Petition to Withdraw.  
On November 18, 2013, Mr. Farinas stated that PGW does not object to the Petition to Withdraw filed by the Complainant.

This Initial Decision closes the record on the date it is issued.  This matter is ripe for decision.

DISCUSSION

This matter is a contested proceeding over whether Complainant received reasonable and adequate gas service at the service address.

Commission regulations address the withdrawal of pleadings in a contested proceeding at 52 Pa.Code § 5.94, which states in relevant part,

§ 5.94. Withdrawal of pleadings in a contested proceeding.

(a) Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 20 days of service.  After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.

(b) A protest to an application may be withdrawn by filing a notice of withdrawal directed to the Commission or the presiding officer.  The notice must state that the protest is withdrawn and provide the reasons for the withdrawal.

52 Pa.Code § 5.94(a) and (b).

It is noted above that PGW, the only other party to this proceeding beside the Complainant, does not object to the Complainant’s Petition to Withdraw.  PGW complied with 52 Pa.Code § 5.94(a) by filing its non-opposition within 20 days after the Complainant served the Petition to Withdraw.  
The Complainant’s counsel notes in the Petition to Withdraw that he has determined that the dispute should be filed in the Court of Common Pleas or Municipal Court in Philadelphia.  Counsel requests that the Commission enter an Order to withdraw this dispute before the Commission so that the dispute can be filed in the Court of Common Pleas or Municipal Court in Philadelphia.  Complainant stated, “when her gas was restarted after being turned off that she burned her hands while washing dishes.” Syretta Bastien v. Philadelphia Gas Works, Docket No. C-2013-2342411, Petition to Withdraw Case, dated November 14, 2013, ¶ 3.  

In the Complaint the request for relief read,

My request for compensation and reimbursement for traveling and meals that I had to provide for my family on the go to appointments and hospital.  I was unable to complete my daughter’s hair.  I’ve been unable to do my own hair, parking, renting a vehicle, borrowing money from family to assist.  At this time still having severity and more appointments [sic].  I need [an] annuity to be set up for me to care for my children.

Formal Complaint, at 4, ¶ 5.   

Damages are defined as, “A pecuniary compensation or indemnity, which may be recovered in the courts by any person who has suffered loss, detriment, or rights, through the unlawful act or omission or negligence of another.  A sum of money awarded to a person injured by the tort of another.”  Black’s Law Dictionary 204 (Abridged 5th ed. 1983).  The relief requested by the Complainant is compensatory damages.

It is well-settled that the Commission has no authority to award damages to complainants.  See, example, DeFranscesco v. Western Pa. Water Co., 453 A.3d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (Pa. 1977).  While the presiding officer may recommend a fine for any violations by PGW in not complying with Commission regulations or statutes, the Complainant cannot recover any compensation.  Complainant cannot recover compensatory damages at this administrative agency.  Requests for compensatory damages should be made before a Court of Common Pleas or a district magistrate.  Consequently, the form of relief requested by the Complainant cannot be granted.  This information was provided to the Complainant previously.  See Syretta Bastien v. Philadelphia Gas Works, Docket No. C-2013-2342411, Prehearing Order, dated February 5, 2013, at 4.  
The action to withdraw the Complaint curtails the costs of the Commission and PGW to further consider the Complaint.  If the desire of the Complainant is to pursue compensation from PGW for the alleged injury suffered, Complainant is not efficiently pursuing her claim for relief before this agency.  For these reasons, I find that the Petition to Withdraw is in the public interest.  

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. The Petition to Withdraw filed by David E. Kwartler, Esquire on behalf of Syretta Bastien is reasonable and in the public interest; and therefore, should be approved by the Commission.
ORDER

THEREFORE,

IT IS ORDERED;

1. That the Petition to Withdraw the formal Complaint filed by Syretta Bastien against Philadelphia Gas Works at Docket No. C-2013-2342411 is granted.

2. That the record at Docket No. C-2013-2342411 is marked closed.
3. That the Secretary’s Bureau is to mark this matter closed.

Date:
November 19, 2013





         /s/










Angela T. Jones









Administrative Law Judge

� 	From previous information provided to the ALJ, the ALJ contacted the charter school and was told the school year started September 3, 2013.
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