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	OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a “Petition for Reconsideration and Exceptions to Order” (Petition)[footnoteRef:1] filed by La Mexicana Express Service, LLC (Applicant), on October 29, 2013, relative to the above-captioned proceeding.  The Order to which the Petition refers was entered on October 17, 2013 (October 2013 Order).  No Answer to the Petition has been filed.  For the reasons stated herein, we will grant the Petition, in part; vacate the October 2013 Order; and refer this matter to the Commission’s Bureau of Technical Utility Services (TUS) for such further action as may be warranted. [1: 		The pleading is properly considered a Petition for Reconsideration, since it seeks relief following a final decision of the Commission, pursuant to Subsections 703(f) and (g) of the Public Utility Code (Code), 66 Pa. C.S. §§ 703(f), (g) and Section 5.572 of our Regulations, 52 Pa. Code § 5.572.  ] 

	History of Proceeding

		On October 11, 2012, the Applicant filed the above-captioned Application for paratransit service.  Public notice of the Application was published in the Pennsylvania Bulletin on February 2, 2013, at 43 Pa. B. 788, with protests due to be filed by February 19, 2013.  

  	A Protest was filed by Kutztown Area Transport Service, Inc., on February 13, 2013.  The Application and the Protest were then referred to the Office of Administrative Law Judge (OALJ) for the scheduling of a hearing.  

On March 25, 2013, a restrictive amendment was filed by both Parties.  On June 5, 2013, the now unopposed Application was referred to TUS for processing under modified procedure.  

In its Application, the Applicant stated that Jose Narriso Mizhquiri was the sole member of the Applicant.  By letter of June 5, 2013 (June 2013 Letter), sent to the Applicant’s attorney, TUS requested that the Applicant submit a Verified Statement of Applicant and statements in support of the Application within thirty days of the date of issuance of the June 2013 Letter.  By letter dated July 8, 2013, the Applicant was granted an extension, until July 20, 2013, in which to submit the required information.  The Applicant submitted information on July 11, 2013.  

TUS notified the Applicant that its Verified Statement was found to be insufficient, and additional information was requested by August 6, 2013.  On July 29, 2013, the Applicant requested an extension, until August 26, 2013, to submit the requested information.  That request was granted by correspondence dated August 5, 2013.  The Applicant subsequently requested an extension, until September 12, 2013, to submit the required additional information.  That extension was granted, and the additional information was submitted on September 10, 2013.  
  
  	The Commission’s October 2013 Order denied the Application.  On October 29, 2013, the Applicant filed the instant Petition, seeking reconsideration of the October 2013 Order and granting of the Application.  As stated above, no Answers have been filed.  We granted reconsideration, pending consideration on the merits, by Order entered November 14, 2013. 
	
Discussion

We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision, which provides that:  

Petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like must be in writing and specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.
Additionally, we recognize that, while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time "[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them."  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise "new and novel arguments" not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.

Applicant’s Petition

In its Petition, the Applicant notes that the Commission’s October 2013 Order denied the Application on two bases, the first of which was as follows: “[a]t this time the true identity of the applicant’s members remains uncertain.”  October 2013 Order at 2.  In response to this statement, the Applicant avers that its September 10, 2013, filing did provide information regarding the identity of the Applicant’s members.  Petition at ¶ 1.  See also, Supplemental Verified Statement of Applicant Amending Application and June 19, 2013 Statement of Applicant at 1.

The second basis for the denial of the Application was that the Applicant failed to provide evidence that it possesses the necessary financial fitness to render the proposed service.  October 2013 Order at 2.  In response, the Applicant avers that its September 10, 2013, filing did provide evidence that it possesses the necessary financial fitness to render the proposed service.  Petition at ¶ 2. See also, Supplemental Verified Statement of Applicant Amending Application and June 19, 2013 Statement of Applicant, at Exh. 2. 

Accordingly, the Applicant asks that the Commission reconsider its October 2013 Order and grant the Application.  

Disposition

On review of the Applicant’s Petition, we find that it satisfies the Duick standards, and we shall grant it to the extent that we shall reconsider the denial of the Application.  

The first basis for the denial of the Application was that “[a]t this time, the true identity of the applicant’s members remains uncertain.”  October 2013 Order at 2.  In its Petition, the Applicant refers to the supplemental verified statement submitted on September 10, 2013.  The Applicant contends that this statement clarified that Mr. Caisaguano verified under oath that he and Mr. Mizhquiri were the original two members of the Applicant and that the Application had incorrectly stated that Mr. Mizhquiri was the sole member.  Petition at 2.  The Applicant requested that the Commission amend the Application and the Applicant’s subsequent statements accordingly.  Id.  Additionally, the supplemental verified statement included, as Exhibit No. 3 thereof, an affidavit signed by Mr. Mizhquiri wherein he explains that he relinquished control of the Applicant to Mr. Caisaguano, thereby leaving Mr. Caisaguano as the sole member of the Applicant.  

The second basis for the denial of the Application was that “[T]he Applicant has failed to provide evidence that it possessed the necessary financial fitness to render the proposed service.”  October 2013 Order at 2.  In its Petition, the Applicant again refers to its supplemental verified statement.  Specifically, the Applicant contends that Exhibit No. 2 attached to the statement clarifies that the Applicant has neither expenses nor income since it has not yet begun operations.  Petition at 5.  However, Mr. Caisaguano also verified that he has at least $10,000 in cash on hand or in the bank, or available to him through lines of credit, available for use once Commission approval of the Application is obtained.  Id.  Additionally, Mr. Caisaguano verified that three vehicles, which are currently in his name or his daughter’s name, will be available to be transferred to the Applicant once Commission approval is obtained.  Id. 

Although the October 2013 Order mentioned September 10, 2013 correspondence from the Applicant’s counsel, it did not discuss the Supplemental Verified Statement of Applicant Amending Application and June 19, 2013 Statement of Applicant, or the attachments thereto.  In light of this fact, we conclude that the Applicant has demonstrated considerations that appear to have been overlooked or not addressed, and so has satisfied the Duick standards.  We will therefore vacate the October 2013 Order.

Finally, we note that the Applicant not only requests that we reconsider the October 2013 Order but also requests that we grant the Application.  Petition at 6.  As discussed above, it appears that the Applicant has satisfied the requirements for reconsideration of the pertinent Order.  However, we will not act to grant the Application at this time, but we will instead refer this matter to TUS for such further action as may be necessary.

Conclusion

Since the Applicant has raised considerations which appear to have been overlooked and/or not previously addressed, we conclude that it has met the criteria outlined above in Duick.  We will, therefore, take the following actions:  (1) grant the Applicant’s Petition, in part; (2) vacate our October 2013 Order; and (3) refer this matter to TUS for such further action as may be necessary; THEREFORE,

		IT IS ORDERED:

		1.	That the Petition for Reconsideration, filed on October 29, 2013, by La Mexicana Express Service, LLC, with reference to our Order entered on October 17, 2013, is granted, in part, and denied, in part.

		2.	That our Order entered herein on October 17, 2013, is vacated.
	
		3.	That this matter is referred to the Bureau of Technical Utility Services for such further action as may be necessary.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary
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