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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Joan Smith (Complainant) on 

September 30, 2013,[footnoteRef:1] in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marta Guhl, issued herein on May 30, 2013.  Also before the Commission are the Reply Exceptions filed by PECO Energy Company (PECO or the Company) on October 3, 2013.  For the following reasons, we will grant the Complainant’s Exceptions, vacate the Initial Decision, and remand this case to the Office of Administrative Law Judge for such further proceedings as may be necessary. [1:   	Since the Initial Decision was served on all Parties on May 30, 2013, the Exceptions were due to be filed no later than June 19, 2013.   No Exceptions were filed within that time period, and a Final Order adopting the Initial Decision was issued on July 5, 2013.  On September 6, 2013, the Complainant contacted the Commission and advised Commission staff that she had not yet received a copy of the Initial Decision.  Since the time for the filing of Exceptions had already passed, she requested an extension of time in which to file Exceptions.  Counsel for PECO orally advised Commission staff that PECO had no objection to affording the Complainant an extension of time.  Per Secretarial Letter of September 9, 2013 (September 9 Letter), the Commission noted that it had confirmed that the Complainant’s copy of the Initial Decision had inadvertently been mailed to the wrong address.  Accordingly, the September 9 Letter rescinded the Final Order issued July 5, 2013, and also re-served the Initial Decision on all Parties.  The September 9 Letter also notified the Parties that Exceptions were due on or before September 30, 2013, and Replies were due on or before October 10, 2013.  The Exceptions and Replies filed herein were, therefore, timely filed.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On October 25, 2012, the Complainant filed a Formal Complaint[footnoteRef:2] against PECO alleging that her income had changed and that she could not keep the terms of her payment arrangement.  The Complainant also requested a payment arrangement with terms that she could afford and that the terms of the payment arrangement be reduced temporarily until she was able to afford the higher payments.   [2: 		 The Complaint is an untimely appeal of a Bureau of Consumer Services (BCS) decision that was issued on August 20, 2012, at Case No. 003006585. ] 


On November 8, 2012, PECO filed an Answer denying that the Complainant is unable to pay her electric bill.  PECO noted that the Complainant has a history of partial and untimely payments and that, when the Complainant does make a payment for electric service, the amount is often less than the total amount due.  As New Matter, PECO alleged that the Complainant is not entitled to additional Commission-issued payment arrangements because she has already defaulted on a prior BCS-issued payment arrangement.  

		On February 11, 2013, the initial hearing convened as scheduled.  The Complainant appeared, pro se, and presented four exhibits, all of which were entered into the record.  PECO was represented by counsel and presented one witness, Ms. Renee Tarpley.  PECO presented seven exhibits, all of which were admitted into the record.  The record in this case consists of a sixty-three page transcript of the hearing and eleven exhibits.  The record closed on February 27, 2013.  

 	In her Initial Decision, issued on May 30, 2013, ALJ Guhl concluded that the Complainant had failed to make the payments ordered by the Commission at BCS Case No. 002372564 and had, therefore, defaulted on the payment arrangement.  I.D. at 7.  Accordingly, pursuant to Section 1405(d) of the Public Utility Code (Code), 66 Pa. C.S. § 1405(d), the ALJ reasoned that the Complainant would be entitled to another payment arrangement only if she had experienced a change in income.  Id. 

	The ALJ also concluded that the Complainant had failed to carry her burden of proof that she has experienced a change in income, as that phrase is defined in the Code.  I.D. at 8.  Accordingly, the ALJ concluded that, given those circumstances, the Commission is precluded from issuing a new payment arrangement for the Complainant and that the Complaint should therefore be dismissed.  Id.  Exceptions and Reply Exceptions were filed as above noted.

Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

In her Initial Decision, ALJ Guhl reached nineteen Findings of Fact, I.D. at 3-5, and four Conclusions of Law, id. at 9.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).
Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the customer shifts to the company.  If the evidence presented by the company is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the company.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Additionally, the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401-1418, applies to this proceeding.  Pursuant to that act, the Commission has the authority to establish a payment arrangement, within the strict guidelines set forth in 66 Pa. C.S. § 1405(b).  The statute at 66 Pa. C.S. § 1405(a) states:

(a) General Rule. – The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

The Commission may establish a payment arrangement between a public utility and a customer only within the limits established by 66 Pa. C.S. §§ 1401-1418.  In order to be eligible for a payment arrangement, the Complainant must be a “customer” or “applicant” as defined by 66 Pa. C.S. § 1403.  The statute at 66 Pa. C.S. § 1403 defines a customer as follows:

“Customer.”  A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

In this case, the Complainant is a natural person in whose name a residential service account is listed.  Company’s Exhibit 1.  The Complainant herein is therefore a customer.

ALJ’s Initial Decision

As above noted, the hearing in this proceeding took place on February 11, 2013.  In her Initial Decision, ALJ Guhl stated as follows:

The Complainant testified that she lives at the Service Address alone.  The Complainant also testified that she received unemployment compensation in the gross amount of $611.00 per week.  With a household income of approximately $31,772.00 for a one person household, the Complainant falls between 250% and 300% of the Federal poverty level, making her a Level 3 customer.  66 Pa. C.S. § 1405(b)(3).  At the time of the Commission-issued payment arrangement, the Complainant was a Level 2 customer since Complainant’s monthly income was $2,123.00.  As the Complainant is now a Level 3 customer, she has experienced an increase in her household income and is not entitled to another payment arrangement pursuant to 66 Pa. C.S. § 1405(d). 

I.D. at 7.

		In a footnote, the ALJ noted that if, in the future, the Complainant’s unemployment benefits are depleted, then she may wish to file again, as her circumstances may have changed.  Id. at 7, n. 2.
Exceptions and Replies

		The Complainant disagrees with the income basis on which the ALJ based her decision.  Specifically, the Complainant argues as follows:

The Initial Decision used a comparison of the Complainant’s gross income at [the] date of [the] proceeding of $611 per week (defined in Findings of Fact 16, page 4 [of the Initial Decision] as approximately $2,647 per month) to a figure from 2008 that indicates a net income of $2,123 per month (Finding of Fact 5, page 3 [of the Initial Decision], which does not note that this figure is net, not gross, income).  Complainant hereby states that an accurate comparison of income would be the gross amount of income at the time of filing, which was $34,752.25 annually, or approximately $2,896 per month.

*****

Complainant’s gross annual income at the time of the Commission-issued payment agreement in 2008, $34,752.25, was over 300% of the Federal poverty level (approximately 330% of defined poverty level of $10,400).  Complainant’s approximate annual income at [the] date of [the] proceeding, $31,772.00[,] was between 250% and 300% of [the] Federal poverty level.

Exc. at 2-3.

PECO contends that the ALJ’s decision is supported by the evidence of record.  Moreover, PECO argues, even if one accepts the Complainant’s factual assertions regarding the change in her income between 2008 and 2013, the change is less than twenty percent and therefore does not satisfy the statutory definition of a “change in income” that would permit the Commission to issue a second payment arrangement.[footnoteRef:3]  As a result, PECO contends that the Complainant’s Exceptions should be denied.  [3: 	 	66 Pa. C.S. § 1403.] 


Disposition

Typically, the Commission would refrain from basing its decision upon events that have allegedly occurred after the close of the record.  However, because the Initial Decision was not mailed to the Complainant in a timely fashion, we are presented with a unique circumstance.  In footnote 2 of the Initial Decision, the ALJ stated that if, in the future, the Complainant’s unemployment benefits are depleted, then she may wish to file again, as her circumstances may have changed.  I.D. at 7, n. 2.  In her Exceptions, the Complainant references a decrease in her income (from $611 to $475 per week) dating from July 6, 2013.  In addition, she also states that, as of September 26, 2013, her unemployment compensation was depleted.  Exc. at 3.  

If the Complainant had received the Initial Decision in May, she at a minimum would have had the opportunity to submit a new Formal Complaint reflecting her change in income at that time in accordance with the ALJ’s notification.  However, in light of the direction given by the ALJ and the alleged change in income experienced by this Complainant as recently as September 2013, we believe it would be administratively inefficient to dismiss the instant Complaint based on the evidence of record, and require the Complainant to immediately file a second Complaint based on events that have already allegedly occurred.  Instead, we will vacate the Initial Decision and remand this proceeding to the Office of Administrative Law Judge to determine if the Complainant now meets the statutory requirements for a second Commission-issued payment arrangement.

Conclusion

Based upon the foregoing discussion, we shall grant the Complainant’s Exceptions, vacate the ALJ’s Initial Decision and remand this proceeding to the Office of Administrative Law Judge, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Joan Smith to Administrative Law Judge Marta Guhl’s Initial Decision, which was issued on May 30, 2013, are granted, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Marta Guhl is vacated, consistent with this Opinion and Order.

3. That this proceeding is remanded to the Office of Administrative Law Judge for such further proceedings as may be warranted.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  January 9, 2014
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