BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Shymar McBride					:
							:
	v.						:		C-2013-2391525
							:
UGI Utilities, Inc.					:



INITIAL DECISION SUSTAINING PRELIMINARY OBJECTIONS AND DISMISSING COMPLAINT


Before 
David A. Salapa
Administrative Law Judge


INTRODUCTION

		A customer filed a complaint against his natural gas utility alleging that the utility was improperly refusing to connect his gas service by requiring him to pay for unauthorized gas service at his address and pay an unpaid balance from another address.  This decision dismisses the customer’s complaint because the customer previously filed a complaint with the Commission raising these same issues and the Commission issued an order denying his request for relief.

HISTORY OF THE PROCEEDING


On October 17, 2013, Shymar McBride (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against UGI Utilities, Inc. (Respondent).  The complaint involves utility service to the property at 125 Royal Terrace, Harrisburg.  The complaint alleges that the Respondent had previously shut off service to the property at 125 Royal Terrace.

According to the complaint, the Complainant requested that the Respondent reestablish service to the property at 125 Royal Terrace.  In response the Respondent stated that the Complainant was responsible for a $3,000.00 account balance in the name of the Complainant’s mother for the property at 218 South 20th Street, Harrisburg and that it would not reestablish service for the property at 125 Royal Terrace unless the Complainant paid the $3,000.00 account balance.

The complaint denies that the Complainant is responsible for his mother’s account.  The complaint requests that the Commission order the Respondent to reestablish service for the property at 125 Royal Terrace without the Respondent requiring the Complainant to pay the $3,000.00 account balance.

The Respondent filed an answer with new matter as well as preliminary objections on November 25, 2013.  The answer admits that the Respondent provided service to 125 Royal Terrace.  The answer acknowledges that the Respondent terminated service to 125 Royal Terrace on June 22, 2011 for failure to pay monthly bills in full and on a timely basis.  According to the answer, on December 9, 2011, the Respondent discovered that service for 125 Royal Terrace had been restored without the Respondent’s authorization.  The Respondent subsequently removed the gas meter from the property at 125 Royal Terrace.

The answer states that when the Complainant requested that the Respondent reestablish natural gas service for the property at 125 Royal Terrace, the Respondent required a payment of $3,889.51, consisting of an account balance of $3,315.70 from the account for 218 South 20th Street, a security deposit, an unpaid account balance for unauthorized usage for 125 Royal Terrace and investigation, labor and materials fees.  The answer states that if the Complainant wants to reestablish service to the property at 125 Royal Terrace, he must pay $3,889.51 to the Respondent before the Respondent will reconnect service.

The new matter states that the Complainant previously filed a substantively identical complaint against the Respondent on January 29, 2013.  The new matter asserts that Administrative Law Judge (ALJ) Elizabeth H. Barnes issued an initial decision dismissing the prior complaint when the Complainant failed to appear at the hearing scheduled for the complaint.  The Commission subsequently issued an Order dated September 26, 2013, affirming ALJ Barnes’ initial decision and dismissing the complaint.  The answer with new matter requests that the Commission dismiss the complaint.

The preliminary objections restate the allegations in the answer with new matter that the Complainant previously filed a similar complaint and that the Commission dismissed the previous complaint.  Attached to the preliminary objections is a copy of the Complainant’s previous complaint, docketed at F-2013-2345438.

The preliminary objections assert that because the Commission has previously issued a decision addressing the allegations in the Complainant’s complaint, the current complaint is barred by res judicata.  The preliminary objections contend that the complaint therefore fails to state a claim upon which relief can be granted.  The preliminary objections request that the Commission dismiss the complaint.

By notice dated December 17, 2013, the Commission notified the parties that it had assigned the case to me as motion judge.  As of the date of this decision, the Complainant has not filed an answer to the new matter or preliminary objections.  The preliminary objections are ready for decision.  For the reasons set forth below, I will sustain the preliminary objections and dismiss the complaint.


FINDINGS OF FACT

		1.	The Complainant in this case is Shymar McBride.

		2.	The Respondent in this case is UGI Utilities, Inc.

		3.	The service address is 125 Royal Terrace.

		4.	On October 17, 2013, the Complainant filed a complaint against UGI Utilities, Inc. the Respondent.

		5.	The Respondent filed preliminary objections on November 25, 2013.

		6.	The Complainant did not file an answer to the new matter or preliminary objections.

		7.	The Complainant previously filed a complaint docketed at F-2013-2345438 regarding restoration of service to the property at 125 Royal Terrace, unauthorized use at 125 Royal Terrace and an unpaid account balance from the account for 218 South 20th Street.

		8.	ALJ Barnes issued an initial decision dismissing the complaint at F-2013-2345438 with prejudice for the Complainant’s failure to appear and prosecute.

9.	By Order entered September 26, 2013, at F-2013-2345438, the Commission upheld ALJ Barnes’ initial decision and denied the Complainant’s request for relief.

DISCUSSION

Before addressing the merits of the Respondent’s preliminary objections, I will first address the issue of whether the Respondent has properly raised res judicata in preliminary objections.  The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa.Code § 5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.
(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

Here, the Respondent’s preliminary objections assert that the complaint is legally insufficient, pursuant to 52 Pa.Code § 5.101(a)(4), in that it fails to state a claim upon which relief can be granted.  I disagree.

The Commission has previously held that res judicata is not properly raised through preliminary objections alleging legal insufficiency.  Cuff v. PECO Energy Co., Docket No. C-2013-2370894 (Order entered October 7, 2013) (Cuff).  In her initial decision in Cuff, ALJ Kandace F. Melillo held that res judicata was an affirmative defense and should properly be raised in new matter, not preliminary objections.  ALJ Melillo found that res judicata could nonetheless be raised in preliminary objections and serve as a basis for dismissing a complaint.

In reaching the conclusion that an affirmative defense such as res judicata could be raised in preliminary objections and serve as a basis for dismissing a complaint, ALJ Melillo cited Wroblewski v. Pennsylvania Electric Company, Docket No. C‑2008-2058385 (Order entered May 15, 2009) (Wroblewski), where the Commission concluded that a preliminary objection asserting the affirmative defense of lack of standing could appropriately be treated as a motion for judgment on the pleadings rather than preliminary objections, under certain circumstances.  In Wroblewski, the Commission held that treating preliminary objections raising standing as a motion for judgment on the pleadings was appropriate since the respondent had raised the issue of standing in its new matter.

ALJ Melillo followed Wroblewski in her initial decision in Cuff and treated the preliminary objections in Cuff raising res judicata as a motion for judgment on the pleadings.  ALJ Melillo granted the motion for judgment on the pleadings and dismissed the complaint on the basis of res judicata.  ALJ Melillo’s initial decision became final without further Commission action, pursuant to 66 Pa.C.S. § 332(h).

Here, as in Wroblewski, the Respondent raised res judicata in its new matter.  The regulation at 52 Pa.Code § 1.2(a) provides that the presiding officer or the Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  Since the Respondent did raise the issue of the previously litigated case in its new matter in this case, the Complainant had notice of the issue but has failed to file an answer to the new matter or the preliminary objections.  I will treat the Respondent’s preliminary objections as a motion for judgment on the pleadings and will consider the issue of the previously litigated case at F-2013-2345438 in order to secure a just, speedy and inexpensive determination of this proceeding, pursuant to 52 Pa.Code § 1.2(a).  This will not adversely affect the Complainant’s substantive rights pursuant to 52 Pa.Code § 1.2(c) since the Complainant has had notice of the issue and an opportunity to respond.  For consistency and clarity, I will refer to the Respondent’s preliminary objections as a motion for judgment on the pleadings in the remainder of this decision.

Having addressed the issue of whether the Respondent has properly raised res judicata in preliminary objections and determined that it was appropriate to treat the preliminary objections as a motion for judgment on the pleadings, I will now review the standards for granting a motion for judgment on the pleadings.  The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern motions for judgment on the pleadings.  Generally, the moving party bears a heavy burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1978).  It must accept as true all well pleaded statements of fact of the non-moving party and consider only those facts that the non-moving party specifically admits.  Weik v. Estate of Brown, 794 A.2d 907 (Pa. Super. 2002).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).

The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003).  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985).

Having reviewed the standards for granting a motion for judgment on the pleadings, I will briefly explain the doctrines of res judicata and collateral estoppel.  The doctrines of res judicata and collateral estoppel apply to cases brought before the Commission.  O’Toole v. Bell Telephone Company of Pennsylvania, Inc., 77 Pa. PUC 98 (1992).

Res judicata, which is also known as claim preclusion is the concept that a final judgment on the merits by a court of competent jurisdiction will bar any future action on the same cause of action between the parties.  Hopewell Estates, Inc. v. Kent, 646 A.2d 1192 (Pa. Super. 1994).  For the doctrine of res judicata to apply, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktienqesellschaft, 474 A.2d 1313 (Pa. Super. 1983).

Similar to the doctrine of res judicata is the doctrine of collateral estoppel or issue preclusion.  Collateral estoppel is a doctrine of issue preclusion that seeks to prevent the relitigation of a finally litigated issue of law or fact in a subsequent proceeding between the same parties.  Baker v. Pa. Human Relations Comm’n., 462 A.2d 881 (Pa. Cmwlth. 1983).  For the doctrine of collateral estoppel to apply, four requirements must be met: (1) the issues decided in the prior adjudication are identical to the ones presented in the later action, (2) there was a final judgment on the merits, (3) the party against whom collateral estoppel is asserted was a party or in privity with a party to the prior adjudication, and (4) the party against whom collateral estoppel is asserted had had a full and fair opportunity to litigate the issue in question in the prior action.  Day v. Volkswagenwerk Aktienqesellschaft, 474 A.2d 1313 (Pa. Super. 1983).

In addition, to the doctrines of res judicata and collateral estoppel, the complaint in this case may be barred by Code, 66 Pa.C.S. § 316 which states in part:

Whenever the [c]ommission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.

Having briefly explained the doctrines of res judicata and collateral estoppel and set forth the statute at 66 Pa.C.S. § 316, I will now review the facts set forth in the prior complaint docketed at F-2013-2345438 and the Commission’s decision in that proceeding in order to determine whether the complaint in this case is barred.  The complaint at F-2013-2345438 alleges that the Respondent had previously shut off service to the property at 125 Royal Terrace and refuses to restore service to that address.  The complaint at F-2013-2345438 denies that the Complainant had any relationship with the prior tenant at 125 Royal Terrace.  The complaint at F-2013-2345438 requests that the Commission order the Respondent to reestablish service for the property at 125 Royal Terrace.

The Commission’s September 26, 2013 Order at F-2013-2345438 stated that the Respondent’s answer to the complaint admitted that it had terminated service to 125 Royal Terrace and removed the meter due to unauthorized usage occurring at that address.  According to the order, the answer at F-2013-2345438 indicated that the Respondent required the complainant to pay $3,942.51 before his gas service at 125 Royal Terrace could be reconnected.  The order stated that the balance consisted of $3,315.70 from a prior account at 218 South 20th Street, $307.11 for unauthorized usage at 125 Royal Terrace and $213.70 for investigation, labor and materials fees.

The Commission’s Order upheld ALJ Barnes’ initial decision dismissing the complaint at F-2013-2345438 with prejudice.  In doing so, the Commission noted that the Complainant had notice of the hearing and opportunity to be heard but failed to appear.  The Commission also concluded that the Complainant’s failure to appear and litigate the issues raised in his complaint was the result of his own actions since he had notice of the hearing.  The Commission denied the Complainant’s request for relief.

Having reviewed the facts set forth in the prior complaint at F-2013-2345438 and the Commission’s decision in that proceeding, I will now discuss whether the complaint in this case is barred by res judicata.  I conclude that the complaint in this case is barred by res judicata because there is identity of issues, identity of causes of action, identity of persons and parties to the action, and identity of the quality and capacity of the parties suing or sued between the proceeding docketed at F-2013-2345438 and the complaint in this proceeding.

The issues in the proceeding docketed at F-2013-2345438 and the complaint in this proceeding are identical.  The issues in both proceedings are under what circumstances the Respondent should restore service to the Complainant.  In both proceedings, the Complainant contends that he is not responsible for the unauthorized use at 125 Royal Terrace, is not responsible for the unpaid account balance from the account for 218 South 20th Street and that the Respondent should restore service to 125 Royal Terrace without requiring him to pay for the unauthorized use and unpaid account balance.

It is beyond argument that the causes of action are identical since both are complaints before the Commission involving service to the same address, the same unauthorized usage and same unpaid account balance.  Similarly, it is beyond argument that the parties are identical and the quality and capacity of the parties suing or sued are identical.  Since all four of these conditions are met, res judicata applies to bar the complaint in this proceeding.

The Commission’s September 26, 2013 Order at F-2013-2345438, denying the Complainant’s request for relief and upholding ALJ Barnes’ initial decision dismissing the complaint with prejudice, was a decision in favor of the Respondent and not subject to attack in a future proceeding.  This conclusion is consistent with prior Commission rulings.  

In Winston v. Philadelphia Gas Works, Docket No. C-2010-2181504, (Order entered April 16, 2012) (Winston), the Commission held that where it has dismissed a prior complaint when the complainant failed to appear and prosecute, res judicata would not apply to a subsequent complaint filed by the same complainant regarding the same subject matter.  The Commission observed that the prior complaint had not been dismissed with prejudice but merely dismissed.  The Commission held that the dismissal did not constitute an adjudication on the merits and was therefore did not bar a subsequent complaint pursuant to res judicata.  However, the Commission in Winston noted that at least one court decision determined that a dismissal with prejudice constituted a decision on the merits that would bar a subsequent complaint, pursuant to res judicata.  

In this case, the Complainant’s prior complaint at F-2013-2345438 was dismissed with prejudice.  The Complainant’s complaint in this case is therefore barred by res judicata.       

[bookmark: _GoBack]Decisions of Commonwealth administrative agencies are entitled to res judicata and collateral estoppel effect where the agency is acting in a judicial capacity and resolves disputed issues of fact properly before it which parties had an opportunity to litigate.  Kentucky-West Virginia Gas v. Pa. Pub. Util. Comm’n., 721 F.Supp. 710 (M.D. Pa. 1989), aff’d 899 F.2d 1217 (3rd. Cir. 1990).  In its September 26, 2013 Order at F-2013-2345438, the Commission acted in a judicial capacity and resolved the issues that the Complainant had the opportunity to litigate with regard to restoration of service to the property at 125 Royal Terrace, unauthorized use at 125 Royal Terrace and the unpaid account balance from the account for 218 South 20th Street.  The Commission’s September 26, 2013 Order at F-2013-2345438 is therefore entitled to res judicata effect.

Since the pleadings in this case show there is no genuine issue as to a material fact a hearing is unnecessary.  The Respondent is entitled to judgment as a matter of law.  I will therefore grant its motion for judgment on the pleadings.  The Complainant’s claims raised in this proceeding are barred and the complaint is dismissed.  I will enter the following order.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties to this proceeding.

2.	Res judicata is not properly raised through preliminary objections alleging legal insufficiency.  Cuff v. PECO Energy Co., Docket No. C-2013-2370894 (Order entered October 7, 2013).

3.	Res judicata is an affirmative defense to be raised in new matter.

4.	The presiding officer or the Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  52 Pa.Code § 1.2(a).

5.	The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003).

6.	The doctrines of res judicata and collateral estoppel apply to cases before the Commission.  O’Toole v. Bell Telephone Company of Pennsylvania, Inc., 77 Pa. PUC 98 (1992).

7.	For the doctrine of res judicata to apply, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktienqesellschaft, 474 A.2d 1313 (Pa. Super. 1983).

8.	For the doctrine of collateral estoppel to apply, four requirements must be met: (1) the issues decided in the prior adjudication are identical to the ones presented in the later action, (2) there was a final judgment on the merits, (3) the party against whom collateral estoppel is asserted was a party or in privity with a party to the prior adjudication, and (4) the party against whom collateral estoppel is asserted had had a full and fair opportunity to litigate the issue in question in the prior action.  Day v. Volkswagenwerk Aktienqesellschaft, 474 A.2d 1313 (Pa. Super. 1983).

9.	Whenever the Commission shall make any rule, regulation, finding, determination or order, that rule, regulation, finding, determination or order is prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.  66 Pa.C.S. § 316.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the motion for judgment on the pleadings filed by UGI Utilities, Inc. at Docket No. C-2013-2391525 is granted.

		2.	That the complaint of Shymar McBride at Docket No. C-2013-2391525 against UGI Utilities, Inc. is dismissed.

		3.	That the case at Docket No. C-2013-2391525 is marked closed.

Date:	December 19, 2013				_________/s/_____________________
		David A. Salapa
		Administrative Law Judge
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