BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Medical Supply, Inc. c/o Mark Saltis 			:
							:
      v.							:		C-2013-2395511
							:
AireSpring, Inc. 					:
							:

Medical Supply, Inc. c/o Mark Saltis			:
							:
      v.							:		C-2013-2395524
							:
Verizon Pennsylvania LLC				:
	

ORDER CONSOLIDATING PROCEEDINGS

On November 25, 2013, Medical Supply, Inc. c/o Mark Saltis (Medical Supply or Complainant) filed a unified Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against both AireSpring, Inc. (AireSpring) and Verizon Pennsylvania LLC (Verizon).  The Commission’s Secretary’s Bureau bifurcated this Complaint into two separate complaint dockets at C-2013-2395511 and C-2013-2395524, respectively.  These cases have now been assigned to me as the presiding officer.

In each Complaint, Medical Supply alleged that its telecommunications service is inadequate and unreliable and that it has experienced numerous service outages.  Complainant further alleged that, while it had switched to AireSpring service, the underlying problems persist because Verizon supplies the physical hardware and refuses to do needed repairs because it is old technology.

On or about December 23, 2013, Verizon filed an Answer, New Matter, and Preliminary Objections at Docket No. C-2013-2395524, alleging, inter alia, that Complainant lacks standing because it is not a customer of Verizon.  It does not appear that AireSpring has filed an Answer to date. 

Pursuant to 52 Pa. Code § 5.81, a presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated.       

The Commission’s regulations pertaining to consolidation, at 52 Pa. Code § 5.81, state in relevant part:

§ 5.81. Consolidation.
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(a) The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated. The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.

Whether to consolidate particular cases is left to the sound discretion of the Commission or the presiding officer.

		In In Home Oxygen and Medical Equipment v. Verizon Pennsylvania, Inc., Docket No. C-2011-2267086, Order entered May 14, 2012, the Commission decided a similar bifurcated service case wherein Verizon had alleged, in its bifurcated case, that a non-customer lacked standing.  The Commission held that administrative “bifurcation” of a formal complaint involving quality of service issues is inadvisable in cases where the end-user directs a complaint against both (1) the competitive local exchange carrier (CLEC) that provides retail services, and (2) an incumbent local exchange carrier (ILEC) that provides wholesale interconnection services and owns and/or operates the underlying network facilities on which the provision of the retail services in question depends.  The Commission further indicated that such “bifurcation” may and does impact substantive due process rights of complainants.  It stated as follows:

It intuitively is understood that the provision of retail telecommunications services by facilities-based CLECs depends on the underlying wholesale interconnection and “last mile” facilities and services that are leased from ILECs under the federal Telecommunications Act of 1996, applicable Pennsylvania law, relevant regulations of the Federal Communications Commission, and various forms of interconnection and/or resale agreements.  Thus, the overarching issues of outages, disruptions, or degraded quality of service cannot be examined in an isolated fashion where, as here, the telecommunications networks of more than one provider are implicated.

		In the instant cases, Complainant has similarly alleged that its service issues are due to inadequate underlying network facilities that are used by AireSpring but owned and/or operated by Verizon.  Under these circumstances, as indicated by the Commission in In Home Oxygen, supra, it would be inappropriate and a violation of due process to bifurcate the formal complaint.  The cases clearly involve common questions of law or fact, and indeed, the resolution of these cases is inextricably intertwined.


THEREFORE,
	
IT IS ORDERED:

1.	 That the unified Formal Complaint filed by Medical Supply, Inc. c/o Mark Saltis against AireSpring, Inc. and Verizon Pennsylvania LLC, and administratively bifurcated by the Secretary’s Bureau of the Pennsylvania Public Utility Commission at Dockets C-2013-2395511 and C-2013-2395524, is hereby reunified and the separate dockets are consolidated for purposes of hearing and decision, pursuant to 52 Pa. Code §5.81, and in accordance with the Commission Opinion and Order in In Home Oxygen and Medical Equipment v. Verizon Pennsylvania, Inc., Docket No. C-2011-2267086, Order entered May 14, 2012.


Date:	January 9, 2014	_______________________
		Kandace F. Melillo
		Administrative Law Judge
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