


BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Medical Supply, Inc. c/o Mark Saltis 			:
							:
      v.							:		C-2013-2395511
							:
AireSpring, Inc. 					:
							:

Medical Supply, Inc. c/o Mark Saltis			:
							:
      v.							:		C-2013-2395524
							:
Verizon Pennsylvania LLC				:
	


ORDER DENYING PRELIMINARY OBJECTIONS AND
REFERRING PROCEEDING FOR MEDIATION REVIEW


I.	BACKGROUND

On November 25, 2013, Medical Supply, Inc. c/o Mark Saltis (Medical Supply or Complainant) filed a unified Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against both AireSpring, Inc. (AireSpring) and Verizon Pennsylvania LLC (Verizon).  The Commission’s Secretary’s Bureau bifurcated this Complaint into two separate complaint dockets at C-2013-2395511 and C-2013-2395524, respectively.  These cases were assigned to me as the presiding officer.

In each Complaint, Medical Supply alleged that its telecommunications service is inadequate and unreliable and that it has experienced numerous service outages.  Complainant further alleged that, while it had switched to AireSpring service, the underlying problems persist because Verizon supplies the physical hardware and refuses to do needed repairs because it is old technology.

On or about December 23, 2013, Verizon filed an Answer and New Matter, at Docket No. C-2013-2395524, with a twenty (20) day Notice to Plead, asserting, in New Matter, that Complainant was not a telephone customer of Verizon.  Verizon further asserted that, as Complainant was not a customer, the Complaint should be dismissed for lack of standing.  If the Complaint was not dismissed, then Verizon requested that the matter be assigned to mediation. 

Also on or about December 23, 2013, Verizon filed Preliminary Objections, at Docket No. C-2013-2395524, with a ten (10) day Notice to Plead, seeking dismissal of the Complaint apparently based upon lack of capacity to sue and lack of Commission jurisdiction.  52 Pa. Code §§5.101(a)(1) and (a)(5).  However, Verizon did not specifically state how its dismissal request was related to these grounds and instead based its dismissal request on Complainant’s lack of standing.  Specifically, Verizon contended that Complainant was a customer of AireSpring and not Verizon and therefore, Complainant had no standing to file a complaint against Verizon.  Verizon requested that the Complaint be dismissed or denied in its entirety.  

As of the date of this Order, it does not appear that AireSpring has filed an Answer at Docket No. C-2013-2395511. 

By Order dated January 9, 2014, I consolidated the two cases at Docket Nos. C-2013-2395511 and C-2013-2395524 due to common questions of law or fact, and the Commission Opinion and Order in In Home Oxygen and Medical Equipment v. Verizon Pennsylvania, Inc., Docket No. C-2011-2267086, Order entered May 14, 2012 (In Home Oxygen).

 Based upon a review of Commission records, Complainant did not file an answer to Verizon’s Preliminary Objections, and any timely response would have been due no later than January 6, 2014, based upon service of the Preliminary Objections by first class mail.  52 Pa. Code §§ 1.56(b) and 5.101(f)(1).  The time has not yet expired for Complainant to file a reply to New Matter, as that reply would not be due until January 16, 2014, based also upon service of the New Matter by first class mail.  52 Pa. Code §§ 1.56(b) and 5.63(a). 

Verizon’s Preliminary Objections were assigned to me by Motion Judge Assignment Notice dated January 9, 2014.  While, as indicated above, the time has not yet expired for the filing by Complainant of a reply to New Matter, the Preliminary Objections can be decided at this time.  I note that only two allegations were contained in New Matter, and the first of these, that Complainant is a customer of AireSpring, was already admitted on the face of the Complaint.  The other allegation is a conclusion of law, to which no reply is required.

For the reasons set forth below, Verizon’s Preliminary Objections will be denied.   

II.	DISCUSSION

		The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

		A preliminary objection seeking dismissal of a complaint, in whole or in part, will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985) (County of Allegheny).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 106 Pa. Commw. 570, 527 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003). 

		The grounds for preliminary objections, which are set forth in 52 Pa. Code §5.101(a), are as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

Verizon claimed in its Preliminary Objections that its grounds for seeking preliminary dismissal were lack of jurisdiction and lack of capacity to sue.  However, as stated above, Verizon failed to support these claims and therefore, these claims are denied.  Instead, Verizon focused upon lack of standing as the basis for dismissal.  It cited to Re:  Pennsylvania American Water Company, 85 Pa. P.U.C. 548 (1995); Pa. P.U.C. v. Marietta Gravity Water Company, 87 Pa. P.U.C. 864 (1997); and Paul Rabinowitz Glass Co., Inc. v. Verizon Pennsylvania Inc., Docket No. C‑2009‑2094531, Final Order adopting Initial Decision of CALJ Smith entered November 20, 2009 (Rabinowitz), in support of its contention that Complainant must be a customer to have standing to file a complaint against Verizon.  Accordingly, Verizon requested that the Complaint of Medical Supply against Verizon be denied or dismissed in its entirety for lack of standing.  

In Wroblewski v. Pennsylvania Electric Company (Wroblewski), Docket No. C‑2008-2058385, Order entered May 15, 2009, a case that was decided a few months prior to Rabinowitz, supra, the Commission specifically addressed whether lack of standing, which is not one of the grounds for preliminary objections, could nonetheless be appropriately raised in preliminary objections and support dismissal of a complaint.  Therein, the Commission agreed with CALJ Smith’s Initial Decision, which had concluded that lack of standing, an affirmative defense, was appropriately raised in a motion for judgment on the pleadings rather than preliminary objections, if standing had been raised in New Matter. 

In the instant case, standing was raised in New Matter.  Therefore, in accordance with Wroblewski, I will treat Verizon’s Preliminary Objections on the basis of lack of standing as a Motion for Judgment on the Pleadings.  

The standard for granting a motion for judgment on the pleadings is set forth in 52 Pa. Code §5.102(d)(1).  As stated therein, judgment sought will be rendered if the applicable pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  

In order to bring a complaint before a tribunal, a complainant must first demonstrate that he has standing to maintain the action.  Nye v. Erie Insurance Exchange, 470 A.2d 98, 100 (Pa. 1983) (citations omitted).  Standing requires that a party have an interest in the matter that is substantial, direct and immediate.  William Penn Parking Garage, Inc. et al. v. City of Pittsburgh, 346 A.2d 269 (Pa. 1975).  These criteria are defined as follows:

A 'substantial' interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law. A 'direct' interest requires a showing that the matter complained of caused harm to the party's interest. An 'immediate' interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it and is shown where the interest the party seeks to protect is within the zone of interests sought to be protected by the statute or the constitutional guarantee in question.


George v. Pennsylvania PUC, 735 A.2d 1282, 1286 (Pa. Cmwlth. 1999).  See also, South Whitehall Township Police Service v. South Whitehall Township, 555 A.2d  793, 795 (Pa. 1989) (citations omitted); Bergdoll, et al. v. Kane, et al., 731 A.2d 1261, 1268 (Pa. 1999).  The standard set by William Penn Parking Garage is applicable to the Commission cases.  See, Courier Express, Inc. v. F.L. Shaffer Company, Inc., Order entered August 30, 1990 at Docket No. C‑892462, petition for reconsideration denied December 3, 1990.  

In the instant case, there is no genuine issue as to a material fact that Complainant is a customer of AireSpring.  Indeed, Complainant has acknowledged this on the face of the Complaint.  AireSpring is one of the Respondents in this consolidated case and, without question, Complainant has standing to bring a complaint for inadequate utility service against AireSpring.  Furthermore, the Commission has previously ruled, in In Home Oxygen, supra, that the administrative “bifurcation” of a complaint involving quality of service issues is not appropriate where the telecommunications facilities of more than one provider are implicated.  In the instant case, Complainant has alleged that Verizon’s facilities are the cause of most of its service problems, and this allegation must be accepted as true for purposes of deciding Verizon’s preliminary motion.  County of Allegheny, supra.  Verizon’s participation is required to assure that any proven service issues can be resolved.

Accordingly, Verizon has not established a lack of standing on the part of Medical Supply to complain about Verizon’s service as it implicates service provided to AireSpring. Verizon’s Motion for Judgment on the Pleadings in the nature of Preliminary Objections on the basis of lack of standing will be denied.  These consolidated cases will be referred for mediation review as requested by Verizon.  

III.	ORDERING PARAGRAPHS


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objections of Verizon Pennsylvania, Inc., appropriately treated as a Motion for Judgment on the Pleadings due to lack of standing, seeking to dismiss the Formal Complaint filed by Medical Supply, Inc. c/o Mark Saltis at consolidated Docket Nos. C-2013-2395511 and C-2013-2395524, are denied.

2.	That the Formal Complaint filed by Medical Supply, Inc. c/o Mark Saltis at consolidated Docket Nos. C-2013-2395511 and C-2013-2395524, is hereby referred to the Commission’s Mediation Unit for the Commission’s mediation review process.
 

Dated:	January 10, 2014				_____________________________
							Kandace F. Melillo 
							Administrative Law Judge
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