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HISTORY OF THE PROCEEDING
This Initial Decision dismisses the Complaint of James Stimson for failing to carry the burden of proving that PECO provided inadequate, unreasonable or unsafe service.
On August 8, 2011, James Stimson (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant wrote next to the box marked “other” that “[t]here is a safety problem with utility service of a PECO customer, that affects myself.”  In an attached letter, the complainant provided the following statement regarding his Complaint:

I am writing to re-open a formal complaint against the PECO Energy Corporation, namely the Electric division.  This complaint was previously assigned a Docket # C-2010-2195789, concerning an unsafe, 2300vac. power-line and power pole, that runs through my yard, but does in no way service, my property at 120 Orchard Way, Pottstown Pa.  In the Hearing of April 1, 2011, after much discussion, I felt that I had a sufficient assurance that PECO Energy considered this a private power-line and did not own, had no easement, and had never been responsible for any maintenance or up-keep on this power-line.  They claimed repeatedly that this was a private matter, to be resolved in the Pennsylvania Court of Common Plea’s (sic).  With that, I felt that their involvement was at an end.  On the 26 day of June, 2011, the power-line was disconnect by an Act of G-d (sic), and rendered completely harmless to persons and property.  Subsequently, against my repeated protests, the power-line was re-connected, without any consideration to its condition, etc.  Afterwards, over a period of seventy-two hours, it set two electrical fires, causing severe property damage, and a hazard to our neighborhood.  It continues to be a menace.  I am asking at this time that the PECO energy deliver to me all easement information, contractual information, previous service records, and any and all documentation that indicates their right to enter the property at 120 Orchard Way.  I have been given no opportunity to review any customer contract, or any other documentation that allows this trespass.  If they cannot produce such documentation, I ask that they cease any operation of any kind, there.  Thank you for your kind attention.


On August 29, 2011, respondent filed an Answer denying the material averments in the Complaint.  PECO specifically denied that there is a safety problem with the service it provides, or that it is responsible for the line in dispute.  As New Matter, PECO maintained that the Complaint should be dismissed because the Commission lacks subject matter jurisdiction over the Complainant’s easement dispute, and also because the Complaint is barred by the provisions of collateral estoppel.  PECO’s New Matter was endorsed with a Notice to Plead.  Complainant’s reply to PECO’s New Matter was due on or before September 21, 2011.  52 Pa.Code §§ 5.63(a); 1.56(a)(1), (b); 1.12(a).


On September 7, 2011, the complainant filed a timely response to PECO’s New Matter.


By Hearing Notice dated December 8, 2011, a hearing was scheduled for January 30, 2012 at 10:00 a.m., and the matter was assigned to Administrative Law Judge (ALJ) Ky Van Nguyen.  



ALJ Nguyen issued a Prehearing Order on December 7, 2011.  The Prehearing Order directed the parties to comply with various procedural requirements.  It also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that he is entitled to the relief requested in the Complaint.



The hearing convened as scheduled on January 30, 2012.  Counsel for PECO was present with a witness and was prepared to proceed.  Mr. Stimson was also present.


During the January 30, 2012, hearing, Michael A. Gruin, Esquire, counsel for PECO, moved to continue the hearing because of a civil action filed in Chester County’s Court of Common Pleas regarding the existence of an easement over the complainant’s property.  ALJ Nguyen granted the motion.



On March 29, 2012, Mr. Gruin reported to ALJ Nguyen that the action before the court was captioned as McHugh v. Stimson, Case No. 12-00770, that a hearing on this action was forthcoming, and that the outcome of this action would have a direct effect on the complainant’s Complaint.  Mr. Gruin asked for an additional 60-day stay of the Complaint.



By Order Granting Stay dated March 30, 2012, ALJ Nguyen granted PECO’s request for an additional 60-day stay.



Subsequent to granting the stay, ALJ Nguyen retired from the Commission.


By Hearing Notice dated November 26, 2012, a further hearing was scheduled for January 7, 2013 at 10:00 a.m., and the matter was re-assigned to me.  


On December 3, 2012, Mr. Gruin filed a Withdrawal of Appearance with the Secretary’s Bureau.



The hearing convened as scheduled on January 7, 2013.  Shawane L. Lee, Esq. appeared on behalf of PECO along with two witnesses.  Mr. Stimson appeared pro se. 



During the January 7, 2013 hearing, the parties informed me that the matter before the Chester County Court of Common Pleas was scheduled to be heard on January 8, 2013.  Both parties advised me that they would prefer to await the outcome of the matter before the Chester County Court of Common Pleas before proceeding with the hearing on the complainant’s Complaint.  The parties’ request for a further stay of the proceeding was granted.  

On January 14, 2013, I issued my Order Granting Further Stay in the above-captioned matter.  Under the terms of this Order, the stay was to be lifted upon the issuance of a decision by the Chester County Court of Common Pleas.  

By faxed letter dated June 18, 2013, Ms. Lee advised me that the Honorable Robert J. Shenkin of the Chester County Court of Common Pleas issued a decision in favor of plaintiffs Blaise and Lorinda McHugh, granting them a utility easement over Lot #2, the property at issue.  Ms. Lee further advised me that Judge Shenkin has permanently enjoined the complainant and the four other owners of Lot #2 from interfering with the McHugh’s right to use and maintain the easement.  Additionally, Ms. Lee attached a copy of Judge Shenkin’s decision to her letter.

On June 26, 2013, I issued my Order Lifting Stay of this proceeding.

By Hearing Notice dated July 1, 2013, a further hearing was scheduled for September 9, 2013 at 10:00 a.m.


The hearing convened as scheduled on September 9, 2013.  The complainant appeared pro se and testified.  Complainant offered one exhibit which was admitted into the record.  Respondent appeared and was represented by Shawane Lee, Esquire, who presented the testimony of Eugene Brown, a Design and Construction Consultant, and Debra Morgan, a Real Estate Representative with a specialty in right-of-way acquisition and maintenance.  Respondent offered ten exhibits (PECO Exhibits 1 through 10) during the hearing which were all admitted into the record.



The Record in this case consists of a 145-page transcript and eleven exhibits.  The record in this case closed on September 24, 2013, when I received the transcript of the hearing.

FINDINGS OF FACT

1. The complainant in this case is James Stimson.  Complainant resides at 200 Birch Lane, Pottstown, Pennsylvania.
2. The respondent in this proceeding is PECO Energy Company.
3. Blaise and Lorinda McHugh own the property located at 130 Orchard Way, Pottstown, PA  19465.  This property borders the north side of the complainant’s property at 200 Birch Lane.  Tr. 33, 35; PECO Exhs. 1, 2 & 4.

4. The complainant co-owns, along with four family members, a vacant 2-acre lot identified as 120 Orchard Way, Pottstown, PA  19465.  Tr. 37-39.

5. The McHugh’s have a utility easement over the complainant’s property at 120 Orchard Way which grants them the following rights: 

(McHughs), their heirs, assigns, servants, agents, workmen and employees have the right and duty to maintain the existing utility lines and the private drive including the right and the duty to remove trees and vegetation impairing the said easement and to maintain, repair, and replace the said utility lines and easement as necessary and appropriate for the intended use thereof.

PECO Exh. 3

6. Pursuant to this utility easement, PECO provides electrical service to the McHugh’s property by way of a power line that crosses over 120 Orchard Way.  Tr. 32, 35-39, 55, 66; PECO Exh. 5. 
7. The electric line servicing the McHugh’s residence comes off of a PECO-owned utility pole situated on the complainant’s private driveway.  The service line at this utility pole provides service to the complainant’s property, his sister’s property and the McHugh’s property.  From this pole, the service line connects to a privately owned utility pole on the vacant lot at 120 Orchard Way, and then connects to a transformer located on the McHughs’ property.  This service line hangs approximately 18-feet over the complainant’s private driveway.  Tr. 67-68, 70, 76, 97-98, 110; PECO Exh. 5.
8. This service line was already in place and in use when the complainant acquired his home.  Tr. 34.

9. Rule 6.1, Company’s Service Lines, of respondent’s Tariff Electric Pa. PUC No. 14, provides in pertinent part that “[w]here the Company has distribution facilities of adequate capacity on the highway or in other trunk line location adjacent to the premises to be served, it will provide, own and maintain standard service-supply lines as follows . . . [a] single span of aerial open wire or cable construction to the first suitable support of the customer, nominally 100 feet inside the property line of the customer.”  Tr. 72; PECO Exh. 9.

10. PECO will take ownership of a service line beyond the 100 foot limit set out in its Tariff in situations where there is a common point of service beyond the 100 foot limit for more than one customer.  In those situations, PECO will take ownership of the facilities up to the common point of service.  Tr. 128, 133, 137, 141-142.

11. PECO owns the facilities extending from the main road, Chestnut Hill Road, up to the second utility pole on the complainant’s property because that is the common point of service for the complainant’s property, his sister’s property and the McHugh’s property.  Tr. 130-131, 133-134, 137, 141-142; PECO Ehx. 5.

12. Blaise and Lorinda McHugh own both the utility pole situated on the property at 120 Orchard Way, and the service line that passes over this property to their home.  PECO does not own either of these facilities.  Tr. 70, 89, 130; 136; PECO Exh. 5.
13. Rule 10.5, Company Equipment, of respondent’s Tariff Electric Pa. PUC No. 4 provides in pertinent part that “[i]n the event of an emergency, the Company shall have the right to access customer owned facilities and equipment for the purpose of restoring electric service, for the purpose of rendering the electric facilities safe and reliable, or for the purpose of reducing the likelihood of damage to the Company’s facilities and equipment.”  PECO Exh. 10.
14. 120 Orchard Way is overgrown with trees and bushes.  This area has never been maintained.  Tr. 32.

15. Since 2010, the electrical wire that crosses over the complainant’s vacant lot to the McHugh’s property has started several brush fires.  Tr. 32, 48, 83; Comp. Exh. 1.

16. On June 26, 2011, a storm caused a tree branch to fall and knock the McHugh’s service line down.  This occurred on the complainant’s property at 120 Orchard Way.
  Tr. 37-38, 45-46; PECO Exh. 2.
17. When PECO technicians arrived to service the line on June 11, 2010, the complainant refused to grant them permission to enter 120 Orchard Way and blocked their access to the downed wire by parking his car on top of the service line.  Tr. 46, 91, 121; PECO Exh. 2.
18. The PECO technicians called the Pennsylvania State Police for assistance.  The State Police intervened so that PECO could reconnect the service line and restore service to the McHughs.  Tr. 46-47, 91-92; PECO Exh. 2.
19. PECO’s Design and Construction Consultant inspected the line after service was restored to the McHughs and determined that the service line was safe at that time.  Tr. 80, 92-93.

20. Prior to the June 26, 2011 storm and also subsequent to the storm, PECO offered, free of charge, to cover the service line so the complainant’s contractor could trim the trees.  As an alternative, PECO offered to trim the trees back from the service line.  Tr. 58, 80, 89, 111, 126; PECO Exh. 1.  
21. The complainant refused PECO’s offers to cover the line and trim the trees.  Tr. 58, 60, 89; PECO Exh. 1.  
22. PECO remains willing to cover the wire for the complainant and to trim the trees and brush free of charge.  Tr. 100.

DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa.Commw. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Commw. 1982); Edan Transp. Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Commw. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Commw. 1984).

In the present case, the complainant challenged PECO’s decision to reconnect a downed service line that passes over a vacant 2-acre lot he co-owns with several family members.  This power line provides electric service to his neighbors’ property.  While the complainant indicated that he understands that his neighbors hold a valid easement over this property for the overall maintenance of this service line, he maintained that this service line poses a danger since it hangs very low over the overgrown trees and bushes on this lot, and has actually started several fires in recent years.  For this reason, the complainant maintained that PECO provided inadequate and unsafe service when it reconnected this service line after it came down during a storm in June 2011.  
In response, PECO indicated that the facilities at issue are privately owned, and that pursuant to its tariff, it was required to reconnect service when the service line came down.  PECO further indicated that, although it has no responsibility for maintaining the area around this power line or the pole on the complainant’s vacant lot, it offered, and remains willing, to trim the vegetation away from the utility pole and line in the interest of safety.
PECO is required by law to provide adequate and reasonable service with respect to its electric service.  Section 1501 of the Public Utility Code, 66 Pa.C.S.A. § 1501, provides, in relevant part:

§1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

Interpreting this provision in West Penn Power Co. v. Pa. Pub. Util. Comm’n, 478 A.2d 947 (Pa.Commw. 1984), the Commonwealth Court stated:

We hold that in order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section.  Without such a violation by the utility, the PUC does not have the authority, when acting on a customer’s complaint, to require any action by the utility.  (footnote omitted).
478 A.2d at 949.

The statutory definition of “service” is to be broadly construed.
  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa.Commw. 1995).  In applying the facts to the law, the issue becomes whether PECO’s actions as described in the Complaint rise to the level of inadequate service that constitutes a violation of the Public Utility Code.  

Additionally, a utility’s Commission-approved tariff (list of services, rules for service and rates for service) has the force of law and is binding on the utility and its customers.  Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa.Commw. 319, 379 A.2d 339 (1977); Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 63 Pa.Commw. 238, 437 A.2d 1067 (1981); Pennsylvania Electric Co. v. Pa. Pub. Util. Comm’n, 663 A.2d 281 (Pa.Commw. 1995).

Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. Pa. Pub. Util. Comm’n, 140 Pa.Commw. 599, 594 A.2d 816 (1991); alloc. den., 529 Pa. 670, 605 A.2d 335 (1992), 66 Pa.C.S.A. §316.
Rule 6.1, Company’s Service Lines, of respondent’s Tariff Electric Pa. PUC No. 14 and Rule 10.5, Company Equipment, of respondent’s Tariff Electric Pa. PUC No. 4 both enjoy all of these legal presumptions.  
PECO’s witnesses testified and offered exhibits demonstrating that, pursuant to its Commission-approved tariff, PECO does not own the utility pole situated on the complainant’s property at 120 Orchard Way, nor does PECO own the service line that passes over this property.  PECO’s witnesses further established that PECO is not responsible for maintaining either of these facilities.  PECO’s witnesses demonstrated that Blaise and Lorinda McHugh own these facilities, and, pursuant to a utility easement, are responsible for their maintenance, repair and replacement.  
Additionally, PECO’s witnesses’ testimony demonstrated that, pursuant to its Commission-approved tariff, PECO has the right to access customer owned facilities and equipment for the purpose of restoring electric service and for the purpose of rendering the electric facilities safe and reliable.  Therefore, although PECO neither owns nor is responsible for maintaining this service line, it acted in accordance with its tariff and the McHughs’ utility easement when it entered the complainant’s property on June 26, 2011 to reconnect the service line and restore service to the McHughs.  Moreover, I found the testimony offered by PECO’s Design and Construction Consultant, that the reconnected service line was safe at the time of reconnection, to be credible and convincing.   


It is important to note that even though PECO has no responsibility for maintaining this service line or the utility pole, in the interest of safety and to quell the complainant’s anxiety and concerns, PECO has offered on several occasions to trim the overgrown trees and bushes near this utility pole and service line free of charge.  It has been the complainant’s steadfast refusal to allow PECO to clear out the overgrown vegetation surrounding these facilities that has perpetuated the safety hazard in this instance.  Under the circumstances, I cannot conclude that PECO’s actions amounted to inadequate, unreasonable or unsafe service.


Accordingly, the complainant has not met his burden of demonstrating that Rule 6.1, Company’s Service Lines, of respondent’s Tariff Electric Pa. PUC No. 14 or Rule 10.5, Company Equipment, of respondent’s Tariff Electric Pa. PUC No. 4 are unreasonable, nor has he met his burden of proving that PECO rendered inadequate, unreasonable or unsafe service.  Therefore, his Complaint is denied in its entirety.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. The complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5. A public utility’s Commission-approved tariff has the force of law and is binding on the utility and its customers.  Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa.Commw. 319, 379 A.2d 339 (1977); Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 63 Pa.Commw. 238, 437 A.2d 1067 (1981); Pennsylvania Electric Co. v. Pa. Pub. Util. Comm’n, 663 A.2d 281 (Pa.Commw. 1995).

6. Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. Pa. Pub. Util. Comm’n, 140 Pa.Commw. 599, 594 A.2d 816 (1991); alloc. den., 529 Pa. 670, 605 A.2d 335 (1992), 66 Pa.C.S.A. § 316.

7. Complainant presented no evidence that Rule 6.1, Company’s Service Lines, of respondent’s Tariff Electric Pa. PUC No. 14 or Rule 10.5, Company Equipment, of respondent’s Tariff Electric Pa. PUC No. 4 are unreasonable.
8. Complainant failed to sustain his burden of establishing that the respondent provided inadequate, unreasonable or unsafe service. 
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of James Stimson against PECO Energy Company at Docket No. C-2011-2256361 is denied; and

2. That the Secretary’s Bureau shall mark the docket at Docket No. C-2011-2256361 as closed.

Date:
    December 20, 2013  

/s/







Christopher P. Pell



Administrative Law Judge

� 	Although the complainant testified that this storm occurred on June 11, 2010, documentation supplied by PECO, as well as the complainant’s Complaint, indicate that this storm occurred on June 26, 2011.


� 	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .  66 Pa.C.S.A. § 102.
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