BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Hopewell Second Street, LP				:
							:
	v.						:		C-2013-2389780
							:
UGI Utilities, Inc.		 			:

	

INITIAL DECISION


Before
David A. Salapa
Administrative Law Judge


This decision dismisses a complaint for failure to appear and prosecute.  On October 22, 2013, Hopewell Second Street, LP (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against UGI Utilities, Inc. (Respondent).  The complaint alleged that the Respondent was going to terminate the Complainant’s electric service and that there were incorrect charges on the Complainant’s bill and requested that the Commission direct the Respondent to provide the Complainant with a payment arrangement.

The Respondent filed an answer on November 15, 2013.  The answer admitted that the Respondent provided service to the Complainant at the address stated in the complaint and that the Respondent provided notice to the Complainant of its intent to terminate the Complainant’s service.  The answer admitted that the Respondent was requiring a security deposit from the Complainant due to the Complainant failing to pay its bills in full and on a timely basis.  The answer acknowledged that the Complainant was seeking a payment arrangement but stated that the Complainant, as a commercial customer, was not entitled to a payment arrangement.  The answer requested that the Commission direct the Complainant to pay the full amount of its account arrearage and pay the required security deposit.

By notice dated November 21, 2013, the Commission scheduled this matter for an initial telephonic hearing on December 23, 2013 at 1:00 p.m. and assigned the case to me.  I issued a prehearing order on November 27, 2013, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

I conducted a telephonic hearing on December 23, 2013, at 1:00 p.m. as scheduled.  The Complainant failed to appear for that hearing.  I attempted to call the Complainant at approximately 1:00 p.m. at the telephone number shown on the November 21, 2013, hearing notice.  I received a voice mail message indicating that the Complainant was not available.  I left a message on the Complainant’s voice mail, identifying myself and the purpose of my call.  I indicated that I would call the Complainant again in approximately ten minutes.

I then verified with the support staff for the Office of Administrative Law Judge in Harrisburg that the Complainant had not contacted that office to provide another telephone number where it would be available or to indicate that it would be unable to participate in the telephonic hearing.  My voice mail and email indicated that there was no communication from the Complainant indicating that it would be unable to participate in the hearing.

After verifying that the Complainant had not contacted the Office of Administrative Law Judge in Harrisburg, I attempted to call the Complainant a second time at approximately 1:10 p.m. at the telephone number I had previously called.  Again, I received a voice mail message.  I left a message on the Complainant’s voice mail, identifying myself and indicating that the hearing would proceed without the Complainant.

Upon commencement of the hearing, Larry R. Crayne, Esquire, representing the Respondent, moved to dismiss the complaint for failure to appear and prosecute.  N.T. 5.  I advised the Respondent that I would take its motion under advisement.  N.T. 6.

On December 26, 2013, I received a letter from Timothy Hogg, dated December 26, 2013, on behalf of the Complainant.  The letter does not indicate what Mr. Hogg’s relationship is to the Complainant.  The letter also does not indicate that Mr. Hogg served a copy of the letter on the Respondent or filed a copy with the Commission’s Secretary.  I have caused a copy of the letter to be served on Mr. Crayne, counsel for the Respondent, and filed with the Commission’s Secretary.

The December 26, 2013 letter indicates that Mr. Hogg contacted the Respondent on or about December 18, 2013.  The letter fails to identify who Mr. Hogg contacted.  According to the letter, the Complainant has filed for protection under Chapter 11 of the United States Bankruptcy Code.  The letter does not state when or in which United States Bankruptcy Court the Complainant filed for protection.  The letter indicates that Mr. Hogg believed that, based on his conversation with the Respondent, the hearing scheduled for December 23, 2013 was moot and unnecessary.  Because he believed that the hearing was moot and unnecessary, the letter states that Mr. Hogg did not make himself available for the hearing.

On January 8, 2014, I received a letter from Mr. Crayne, counsel for the Respondent, dated January 3, 2014, addressed to Mr. Hogg.  The letter does not indicate that Mr. Crayne filed a copy with the Commission’s Secretary.  I have caused a copy of the letter to be filed with the Commission’s Secretary.

The January 3, 2014 letter states that the Respondent did not indicate to Mr. Hogg that the December 23, 2013 hearing was unnecessary.  The letter indicates that a copy of the Complainant’s bankruptcy petition was sent to the Respondent.  However, the letter asserts that the Respondent has not received adequate assurance for payment for continuance of utility service from the Complainant.  The letter points out that the Complainant has not paid current bills.  The letter concludes that until the Respondent receives a copy of an order from the bankruptcy court directing the Complainant to pay its current bills, the Respondent will continue to treat this matter as within the jurisdiction of the Commission.  


The record closed on December 26, 2013, the date the transcript was filed with the Secretary’s Bureau.  This decision grants the Respondent’s motion to dismiss the complaint.


FINDINGS OF FACT

		1.	The Complainant in this case is Hopewell Second Street, LP.

		2.	The Respondent in this case is UGI Utilities, Inc.
		
		3.	On October 22, 2013, the Complainant filed a complaint with the Commission against the Respondent.

		4.	The Respondent filed an answer on November 15, 2013.

		5.	By notice dated November 21, 2013, the Commission scheduled this matter for an initial telephonic hearing on December 23, 2013 at 1:00 p.m.

		6.	The Commission sent notice of the telephonic hearing in this case to the Complainant by regular first-class mail to the address stated on the complaint.

		7.	The Commission’s hearing notice was never returned to the sender.

		8.	The Complainant failed to appear at the December 23, 2013 telephonic hearing.

DISCUSSION

		Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the administrative agency provides the parties notice and the opportunity to be heard.

The Commission sent notice of the telephonic hearing in this case to the Complainant on November 21, 2013, by regular first-class mail to the address stated on the complaint.  To my knowledge this piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  In addition, I issued a prehearing order dated November 27, 2013, which, inter alia, reminded the parties of the hearing date and time.  This prehearing order also directed the parties to notify me if the telephone numbers where they could be reached at the time of the hearing changed.  This order, which was also mailed to the Complainant at the address stated on the complaint, was never returned.  Accordingly, I must presume that this mail, which was sent in the ordinary course of business, was received by the Complainant.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997); Judge v. Celina Mutual Insurance Co., 444 A.2d 658 (Pa. Super. 1982).

		The Complainant did not appear for the scheduled hearing because it was not available at the telephone number listed on the telephonic hearing notice.  The Complainant never notified me of another telephone number where it could be contacted for the hearing.  While the December 26, 2013 letter sent to me by Mr. Hogg indicates that he believed the hearing was unnecessary, neither the Complainant nor the Respondent contacted me to request that the hearing be cancelled.  Under these circumstances, it appears the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.  Sentner v. Bell Telephone Co. of Pa., Docket No. F‑00161106 (Order entered October 25, 1993); 52 Pa.Code § 5.245(a).
		
		Finally, Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), places the burden of proof upon the proponent of any request for relief.  As the party bringing this complaint, the Complainant bears the burden of proving by a preponderance of the evidence that it is entitled to relief.  By failing to appear and proffer any evidence to support its complaint, the Complainant has failed to meet this burden.  Under these circumstances, the complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995); 52 Pa.Code § 5.245.  I will enter the following order.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter of and the parties to this proceeding.

2. The due process rights of the Complainant have been fully protected in this proceeding.

3. By failing to appear and proffer any evidence to support its complaint, the Complainant has failed to meet its burden of proving that it is entitled to the relief that it seeks from the Commission.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the motion of UGI Utilities, Inc. to dismiss the complaint filed by Hopewell Second Street, LP at Docket No. C-2013-2389780 is granted.

[bookmark: _GoBack]		2.	That the complaint of Hopewell Second Street, LP against UGI Utilities, Inc. at Docket No. C-2013-2389780 is dismissed with prejudice for failure to appear and prosecute.



		3.	That the case at Docket No. C-2013-2389780 is marked closed.


Date:	January 9, 2014						/s/			
							David A. Salapa
							Administrative Law Judge
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