BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Kelly Wagner						:
							:
	v.						:		C-2013-2393154
							:
Verizon Pennsylvania LLC				:



ORDER 
GRANTING IN PART AND DENYING IN PART PRELIMINARY OBJECTION
AND REFERRING CASE TO MEDIATION UNIT FOR MEDIATION REVIEW


On October 30, 2013, Kelly Wagner filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Verizon Pennsylvania LLC (Verizon or “the Company”), Docket Number C-2013-2393154.  In her Complaint, Ms. Wagner averred that she is having a reliability, safety or quality problem with her utility service.  Ms. Wagner attached to her Complaint an eight-page, single-spaced addendum providing significant detail regarding a variety of issues she is experiencing, including issues related to her landline telephone service, high speed internet access and wireless telephone service.  Ms. Wagner requested that Verizon provide, among other things, a “clear telephone line without any problems.”

On December 11, 2013, Verizon filed an Answer with New Matter in response to Ms. Wagner’s Complaint.  In its Answer, Verizon denied that it provides high speed internet service or wireless telephone service to Ms. Wagner and denied that Ms. Wagner is having a reliability, safety or quality problem with her utility service.  Verizon further provided details regarding its responses to the repair calls Ms. Wagner made to the Company and admitted or denied the various allegations made in the eight-page, single-spaced attachment to the Complaint.  Verizon’s New Matter, which was accompanied by a Notice to Plead, averred that Verizon does not provide high speed internet service or wireless telephone service.  Verizon requested that the allegations regarding those services should be dismissed because the Commission does not have jurisdiction over them.  Verizon requested that if the Complaint is not dismissed in its entirety, then the remaining portions of the Complaint should be sent to mediation.

Also on December 11, 2013, Verizon filed a Preliminary Objection in response to Ms. Wagner’s Complaint.  In its Preliminary Objection, which was also accompanied by a Notice to Plead, Verizon argued that the Commission lacks jurisdiction over high speed internet service and wireless telephone service and that the Complaint should be dismissed because it lacks legal sufficiency.  Verizon averred that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Verizon again requested that Ms. Wagner’s Complaint be dismissed in its entirety.

Ms. Wagner’s answer to the Preliminary Objection was due not later than December 24, 2013.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Ms. Wagner’s answer to the New Matter was due not later than January 3, 2014.  52 Pa.Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).  Ms. Wagner filed neither an answer to the Preliminary Objection nor an answer to the New Matter.

By Motion Judge Assignment Notice dated December 30, 2013, the parties were informed that I was assigned as the Presiding Officer in this matter and responsible for resolving any issues which may arise during the preliminary phase of this proceeding. 

Verizon’s Preliminary Objection is procedurally ready to be ruled upon.  For the reasons discussed further below, Verizon’s Preliminary Objection will be granted in part and denied in part and Ms. Wagner’s Complaint will be referred to the Commission’s Mediation Unit for mediation review. 

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of Preliminary Objections.  52 Pa. Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of Preliminary Objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Verizon filed a Preliminary Objection arguing that the Commission lacks jurisdiction over high speed internet service and wireless telephone service and that the Complaint lacks legal sufficiency.  Verizon argued, therefore, that Ms. Wagner’s Complaint should be dismissed.  The Commission’s Rules provide, in relevant part:

(a) 	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a)(1)-(6).

For purposes of disposing of Preliminary Objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

In civil practice, a Preliminary Objection based on legal insufficiency is referred to as a demurrer.  Preliminary Objections in the form of a demurrer will be sustained only in cases which are free and clear of doubt and where dismissal is clearly warranted by the record.  Community Life Support Systems, Inc., et al. v. Commonwealth of Pennsylvania, 689 A.2d 1014, 1017 (Pa. Cmwlth 1997).  Any doubt must be resolved in favor of overruling a demurrer.  Id.; see also, Hoffman v. Misericordia Hospital of Philadelphia, 439 Pa. 501, 267 A.2d 867 (1970) (“the question presented by the demurrer is whether on the facts averred, the law states with certainty that no recovery is possible”).

In this case, Ms. Wagner stated in the attachment to her Complaint that she has been a Verizon customer for over 15 years and that she received a bundled package of services including landline service, high speed internet service and television service.  Ms. Wagner further explained that she has been having technical difficulties with her Verizon landline service for approximately three years.  Ms. Wagner added that, in trying to resolve the problems, her roommate would have frustrating experiences with Verizon customer service representatives.  Ms. Wagner also explained in the attachment to her Complaint that she had difficulties with service from Verizon Wireless, DirecTV and high speed internet service.  As noted above, Ms. Wagner provided significant details regarding her service in the eight-page, single-spaced attachment.

In response, Verizon argued in its Preliminary Objection that the Commission lacks jurisdiction over high-speed internet service and wireless telephone service and that the Complaint lacks legal sufficiency.  Verizon added that, as the Commission lacks subject matter jurisdiction over this matter, and therefore has no authority to require any action to be taken by Verizon, holding a hearing would be a fruitless exercise and waste of resources.  Verizon therefore requested that the Complaint be dismissed or denied in its entirety.

Verizon is correct that the Commission lacks jurisdiction over the provision of high speed internet service because it is an interstate service that is governed by the Federal Communications Commission.  See, A. Moses, Inc .v. Verizon Pennsylvania Inc., Docket No. C-2010-2205259, Opinion and Order (entered Nov. 4, 2011) (A. Moses, Inc.).  Verizon is also correct that the Commission does not have jurisdiction over wireless telephone service because wireless providers are excluded from the definition of “public utility” in the Public Utility Code.  66 Pa.C.S. § 102.

It is well settled that the Commission may not exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth 1992).  As a creation of the legislature, the Commission possesses only the authority that the state legislature has specifically granted to it in the Public Utility Code.  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell, 383 A.2d 791 (Pa. 1977). 

Verizon’s Preliminary Objection with regard to issues involving high speed internet service or wireless telephone service will be granted and those claims will be stricken from Ms. Wagner’s Complaint because the Commission lacks jurisdiction over those claims.

Ms. Wagner’s Complaint, however, raises issues regarding more than just high speed internet service and wireless telephone service.  Ms. Wagner provides significant detail in the attachment to her Complaint regarding service quality and customer service issues, among other things.  For example, Chapter 30 of the Public Utility Code specifically preserves for the Commission the power and duty relating to “quality of service standards” and the “ordering, installation, suspension, termination and restoration of any telecommunications service.”  66 Pa.C.S. § 3019(b)(2).  Furthermore, in A. Moses, Inc., supra, the Commission noted that “DSL-configured lines are capable of handling both ordinary telecommunications services as well as broadband access to retail Internet services” and that “to the extent that issues of installation, quality, adequacy, reliability, safety and privacy of jurisdictional public utility telecommunications services are implicated … the Commission is statutorily obliged to maintain the appropriate degree of interest and regulatory oversight.”  Id. at 6, quoting, Daskalakis v. Verizon Pennsylvania Inc., Docket No. C-2010-2172222, Order (entered April 4, 2011).

Additionally, a demonstration that a customer was treated improperly by a customer service representative, as Ms. Wagner alleged in her Complaint, could be a violation of a utility’s obligation to provide just and reasonable service under Section 1501 of the Public Utility Code.  66 Pa.C.S. § 1501; see also, Judy M. Fishel v. Full Service Computing Corporation t/w Full Service Network, Docket No. F-02184152, Initial Decision (Final Order entered May 1, 2008).

Therefore, because Ms. Wagner has averred issues regarding service quality, customer service and connection and termination, it is not clear that, when accepting as true all well-pleaded, material facts, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to the Complainant, that Ms. Wagner would not be entitled to relief under any circumstance as a matter of law, as is required when viewing Verizon’s Preliminary Objection.  Ms. Wagner should be given an opportunity to be heard regarding those matters over which the Commission has jurisdiction to determine whether the Company has violated any provision of the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff.  

As such, Verizon’s Preliminary Objection will be granted in part and denied in part.  This case will be referred to the Commission’s Mediation Unit for mediation review regarding the issues raised by Ms. Wagner in the Complaint that the Commission has jurisdiction over.  



ORDER

THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objection filed by Verizon Pennsylvania LLC in the above-captioned case at Docket Number C-2013-2393154 dated December 11, 2013 is granted in part and denied in part.

2.	That the portions of the Complaint filed by Kelly Wagner regarding high speed internet service and wireless telephone service are stricken.

3.	That the remaining issues set forth in the Complaint filed by Kelly Wagner are referred to the Commission’s Mediation Unit for mediation review.


Date: January 21, 2014										
					Joel H. Cheskis
					Administrative Law Judge
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