BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Jun Li							:
							:
	v.						:		C-2013-2376237
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before 
David A. Salapa
Administrative Law Judge


INTRODUCTION


		The customer filed a complaint against his electric utility alleging incorrect charges on his bill.  This decision denies the complaint because the customer had the potential to use the amounts of electricity for which he was billed and because his electric meter accurately registered the amount of his electricity usage.


HISTORY OF THE PROCEEDING


On July 30, 2013, Jun Li (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent).  The complaint is an untimely appeal of the Commission’s Bureau of Consumer Services (BCS) decision, dated June 29, 2013, at BCS No. 3080768, that dismissed the Complainant’s informal complaint.

The Complainant checked the box indicating “Incorrect charges are on my bill”; at paragraph 4 of the Commission’s formal complaint form.  The complaint further states that the Complainant’s bill for the period from January 22, 2013 to March 6, 2013 is incorrect.  Attached to the Complainant’s formal complaint are numerous documents that the Complainant claims support his contention that the Respondent over billed him for the period from January 22, 2013 to March 6, 2013.  The Complainant states that he is willing to pay an amount equal to the amount billed in the subsequent billing period and requests that the Commission direct the Respondent to adjust the amount due for the period from January 22, 2013 to March 6, 2013.

The Respondent filed an answer on August 19, 2013.  The answer admits that the Respondent provides service to the Complainant at the address shown on the complaint.  The answer denies that the Complainant’s bill for the period from January 22, 2013 to March 6, 2013 is inaccurate.  According to the answer, the Respondent’s employees conducted a usage analysis at the Complainant’s address on April 1, 2013.  The employees determined that the Complainant’s electric usage was due to the Complainant’s electric furnace.  The employees also tested the Complainant’s meter.  The test showed the meter to be 99.98% accurate.  The answer requests that the Commission deny the complaint.

By hearing notice dated September 6, 2013, the Commission scheduled a telephonic hearing for this matter on November 19, 2013 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order dated September 24, 2013, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

		I conducted a telephonic hearing on November 19, 2013.  The Complainant appeared pro se and presented testimony.  Kimberly G. Krupka, Esquire represented the Respondent, which presented one witness who sponsored five exhibits that I admitted into the record.  The initial hearing resulted in a transcript of 44 pages.  The record closed on December 31, 2013, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.




FINDINGS OF FACT

		1.	The Complainant in this case is Jun Li.  N.T. 6.

		2.	The Respondent in this case is PPL Electric Utilities Corporation.  N.T. 7.

3.	The Complainant resides at 2140 Sir Lancelot Drive, Apartment B4, Harrisburg.  N.T. 6.

4.	The Complainant moved into this residence on January 22, 2013.  N.T. 6.

5.	The Complainant’s first bill, for the period from January 22, 2013 to March 6, 2013 was $356.78 for 3144 kwh of electricity used.  PPL Ex. 1B.

6.	The residence is a two bedroom apartment with a living room, one and a half baths, kitchen and storage room.  N.T. 6-7.

7.	The residence has approximately 950 square feet of floor space.  N.T. 26-27, PPL Ex.4.

8.	The residence has a refrigerator, microwave, washer, dryer, stove, dishwasher, hot water heater, television, computer, electric furnace and air conditioner.  N.T. 7-8, 11-12, PPL Ex. 4.

9. 	The Complainant does not use the dishwasher or dryer at all.  N.T. 8, 11-13.

10	Cooking in the Complainant’s residence is done only on top of the stove and the oven is never used.  N.T. 7-8, 11-12.

11.	The Complainant seldom uses the microwave.  N.T. 9, 12.

12.	The Complainant lives at the residence with his wife and parents.  N.T. 16-17.

13.	The Complainant keeps the thermostat in the residence set at sixty-eight degrees between midnight and 5:00 a.m.  N.T. 8.

14.	The Complainant’s parents were not present at the residence for the period from March, 2013 to May, 2013.  N.T. 16-17.

15.	The Respondent’s employees conducted a high bill investigation at the Complainant’s residence on April 1, 2013.  N.T. 25-26, PPL Ex. 4.

16.	The Respondent’s employees spent approximately an hour and a half at the Complainant’s residence conducting the high bill investigation.  N.T. 26.

17.	As part of the high bill investigation, one of the Respondent’s employees tested the Complainant’s meter for accuracy.  N.T. 26.

18.	The test done as part of the high bill investigation indicated that the meter was an average of 99.98% accurate.  N.T. 26, PPL Ex. 4.

19.	The Respondent’s employees estimated the potential amount of electricity that could be used by the lighting and heating present in the Complainant’s residence.  N.T. 26-28, PPL Ex. 4.

20.	The Respondent’s employees estimated the potential amount of electricity that could be used by the appliances in the Complainant’s residence.  N.T. 28-29.

21.	The Respondent’s employees estimated that the total potential usage for the Complainant’s residence for the 43 day billing period from January 22, 2013 to March 6, 2013 was 3461 kwh.  N.T. 31, PPL Ex. 4.

22.	After completing the high bill investigation, the Respondent’s employees discussed the results of the high bill investigation with the Complainant.  N.T. 31, PPL Ex. 4.

23.	Following the high bill investigation, one of the employees sent a letter dated April 3, 2013, confirming that she had explained the results of her investigation to the Complainant, indicating that the Respondent was closing the investigation and stating that the amount billed was due.  N.T. 31, PPL Ex. 4.

24.	An employee of the Respondent removed the meter from the Respondent’s residence on August 12, 2013 and tested it.  N.T. 32, PPL Ex. 3.

25.	The Respondent’s meter test indicates that the meter removed from the Complainant’s residence tested at 99.93% average accuracy.  N.T. 32-33, PPL Ex. 3.

DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Here the Complainant alleges overbilling by the Respondent.

Since the Complainant’s complaint alleges overbilling, the Complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980) (Waldron).  In Waldron, the Commission concluded that a complainant may establish a prima facie overbilling case by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If the Complainant has submitted such evidence, the burden of going forward with the evidence shifts to the Respondent.  If the Respondent fails to rebut the Complainant’s evidence, then the Complainant would prevail.  If the Respondent places evidence into the record to rebut the Complainant’s prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  In order to satisfy the burden of proof, the Complainant must rebut the Respondent’s evidence by a preponderance of the evidence.

Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980).

The Commonwealth Court broadened the Commission’s ruling in Waldron in Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001) (Milkie).  The Commonwealth Court held that the Commission’s requirement that the Complainant must establish certain specific elements in order to make out a prima facie case was too restrictive.  The Commonwealth Court ruled that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate, the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.

Subsequent to the Milkie decision, the Commission has determined that it may consider the billing history of the account, any change in usage pattern or any other relevant facts or circumstances that come to light during the proceeding.  Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Co., Docket No. C-2010-2187197 (Order entered November 15, 2011).  The Waldron rule protects the Complainant from dismissal because of his inability to produce direct proof that his meter has malfunctioned.

As noted above, the burden of proof always remains with the Complainant and if the Respondent presents evidence that is co-equal or greater in weight than the Complainant’s, the Complainant will not have met his burden of proof.  The Commonwealth Court in Milkie emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of overbilling.  Burleson v. Pa. Pub. Util. Comm’n, 461 A.2d 1234 (Pa. 1983).

In this case, the Complainant’s complaint specified the period from January 22, 2013 to March 6, 2013 as the time when the alleged overbilling occurred.  The Complainant testified that his electricity usage at his prior address was never as high as it was for the period from January 22, 2013 to March 6, 2013 at his current address.  In addition, the Complainant asserted that he did not use certain appliances at his current address or used them infrequently, kept the temperature in the residence low and did not use significant amounts of hot water.  I will address each of these contentions in order after providing some background information taken from the evidence presented by the Complainant and Respondent.

This billing dispute involves the Complainant’s residence at 2140 Sir Lancelot Drive, Apartment B4, Harrisburg.  N.T. 6.  The Complainant testified that he moved into this residence on January 22, 2013.  N.T. 6.  The Complainant’s first bill, for the period from January 22, 2013 to March 6, 2013 was $356.78 for 3144 kwh of electricity used.  PPL Ex. 1B.

The Complainant stated that his residence was a two bedroom apartment with a living room, one and a half baths, kitchen and storage room.  N.T. 6-7.  While the Complainant did not know the size of the residence, the Respondent provided testimony and an exhibit that indicated that the residence had approximately 950 square feet of floor space.  N.T. 26-27, PPL Ex.4.

The Complainant testified that the residence has a refrigerator, microwave, washer, dryer, stove, dishwasher, hot water heater, television, computer, electric furnace and air conditioner.  N.T. 7-8, 11-12.  The Respondent provided an exhibit that was the cost estimate form from the April 1, 2013 high bill investigation its employee performed at the Complainant’s residence, listing all these appliances as present in the residence.  PPL Ex. 4.

The Complainant stated that he lived at the residence with his wife and parents.  N.T. 16-17.  He indicated that his parents were not living at the residence for the period from March, 2013 to May, 2013.  N.T. 16-17.

The Respondent provided an exhibit indicating that its employees conducted a high bill investigation at the Complainant’s residence on April 1, 2013.  N.T. 25-26, PPL Ex. 4.  The Respondent’s employees spent approximately an hour and a half at the Complainant’s residence conducting the high bill investigation.  N.T. 26.  As part of the high bill investigation, one of the Respondent’s employees tested the Complainant’s meter for accuracy.  N.T. 26.  This test indicated that the meter was an average of 99.98% accurate.  N.T. 26, PPL Ex. 4.

As part of the high bill investigation, the Respondent’s employees estimated the Complainant’s electric usage potential.  In order to estimate the Complainant’s usage potential, the employees determined that the six rooms of the Complainant’s residence totaled approximately 950 square feet.  N.T. 26-27, PPL Ex. 4.  Based on this estimate, the employees estimated the potential amount of electricity that could be used by the lighting and heating present in the Complainant’s residence.  N.T. 26-28, PPL Ex. 4.  In addition, the Respondent’s employees estimated the potential amount of electricity that could be used by the appliances in the Complainant’s residence.  N.T. 28-29.

After completing the high bill investigation, the employees discussed the results of the high bill investigation with the Complainant.  N.T. 31, PPL Ex. 4.  Following the high bill investigation, one of the employees sent a letter, dated April 3, 2013, confirming that she had explained the results of her investigation to the Complainant, indicating that the Respondent was closing the investigation and stating that the amount billed was due.  N.T. 31, PPL Ex. 4.

Subsequently, an employee of the Respondent removed the meter from the Respondent’s residence on August 12, 2013 and tested it.  N.T. 32, PPL Ex. 3.  The Respondent’s meter test indicated that the meter removed from the Complainant’s residence tested at 99.93% average accuracy.  N.T. 32-33, PPL Ex. 3.

Having provided some background information, I will now address the Complainant’s arguments regarding the alleged overbilling by the Respondent.  The Complainant first asserts that his electricity usage at his prior address of 4236 Storeys Court, Apartment B, Harrisburg was less than it was for the period from January 22, 2013 to March 6, 2013 at his current address.  N.T. 10.  The Complainant asserted that he lived at his prior address for approximately one year and never used as much electricity in any period while living there as is shown on the bill for the period from January 22, 2013 to March 6, 2013 at his current residence.  N.T. 10.

On cross examination, the Complainant admitted that his prior residence had gas heat.  N.T. 17.  On further cross examination, the Complainant indicated that he was not sure whether his prior residence also had a gas water heater.  N.T. 17.

In response to the Complainant’s assertion, the Respondent provided a copy of the account statement for the prior address.  N.T. 21, PPL Ex. 1A.  This exhibit confirms that the Complainant’s usage at the prior address was significantly less.  While acknowledging that the prior residence had natural gas heat, the Complainant apparently contends that the difference in heating systems does not totally explain the difference in usage and that part of the difference is due to overbilling for the period of January 22, 2013 to March 6, 2013 at his current address.  I disagree for two reasons.

First, comparing the electricity usage of the two different residences when only one of those residences has electric heat is not relevant to resolving the high billing complaint involving the Complainant’s current residence.  The amount of electricity used in the residence without the electric heat is going to be substantially less than the amount of electricity used in the residence with electric heating when the high billing complaint involves the winter months.  The Complainant’s comparison simply does not aid the Commission in attempting to determine whether the Respondent overbilled the Complainant for the period from January 22, 2013 to March 6, 2013.

Second, setting aside the different heating systems present in the two residences, there is no evidence that the two residences have the same amount of floor space, the same number of rooms or the same number, type and size of appliances present.  The size of each residence and number, type and size of the appliances present in each residence would affect the Complainant’s electric usage potential.  The difference in usage between the two residences could be due, in part, to a difference in the size of the residences and the number of appliances present.  For the above reasons, I conclude that the Complainant’s comparison of his usage at his prior residence to the usage at his current residence fails to demonstrate that the Respondent overbilled the Complainant for the period of January 22, 2013 to March 6, 2013 at his current address.

The Complainant next asserts that he did not use certain appliances at his current address or used them infrequently, kept the temperature in the residence low and did not use significant amounts of hot water.  The Complainant testified that he did not use the dishwasher or dryer at all.  N.T. 8, 11-13.  He also indicated that cooking was done only on top of the stove and the oven was never used.  N.T. 7-8, 11-12.  The Complainant stated that the microwave was seldom used.  N.T. 9, 12.

In addition, the Complainant stated that he kept the thermostat in the residence set at sixty-eight degrees between midnight and 5:00 a.m.  N.T. 8.  The Complainant testified that the rest of the time he keeps the thermostat set lower.  N.T. 8.

The Complainant also testified that the four occupants of the residence did not use very much hot water.  They kept the water temperature set at medium.  N.T. 13.  They did not shower every day.  N.T. 18.  The Complainant acknowledged that he did use some electricity and offered to pay either the average amount of the monthly bills from subsequent billing periods or alternatively, the highest bill, for the March, 2013-April, 2013 period, or approximately $120.00.  N.T. 14-15.  Since the Complainant did not use some of the appliances in the residence, kept the heat turned down and did not use significant amounts of hot water, the Complainant argues that he could not possibly have used the amount of electricity shown on his bill for the period from January 22, 2013 to March 6, 2013 and that the Respondent over billed him.  I disagree for several reasons.

First, there are numerous appliances in the residence that use enough electricity to justify the amount shown on the Complainant’s bill.  The Complainant testified that the residence has a refrigerator, microwave, washer, dryer, stove, dishwasher, hot water heater, television, computer and electric furnace.  All of these appliances indicate that the Complainant had the potential to use the amount of electricity shown on his bill.

The Respondent’s witness, Marilyn Fenicle, testified that she performed a high bill investigation and meter test at the Complainant’s residence.  N.T. 25-32.  The high bill investigation listed all of the electric appliances at the residence along with their potential estimated electricity usage.  Ms. Fenicle calculated the estimated potential electricity usage for each appliance.  N.T. 26-31.  She estimated that the total potential usage for the 43 day billing period from January 22, 2013 to March 6, 2013 was 3461 kwh.  N.T. 31, PPL Ex. 4.  Ms. Fenicle concluded that the total usage of 3144 kwh shown on the Complainant’s bill for the period from January 22, 2013 to March 6, 2013 was less than the potential usage and was consistent with the number and type of appliances present in the Complainant’s residence.  The Complainant did not challenge the potential usage figures given by the Respondent for any of the appliances in his residence.

Rather, the Complainant contended that he did not use some of the appliances in the residence, kept the heat turned down and did not use significant amounts of hot water.  However, Ms. Fenicle explained that the Complainant’s actual usage was below the potential usage for all the appliances.  N.T. 31.  Based on the electric appliances present in the residence and the amount of electricity they could use, the Respondent’s high bill investigation indicated that the Complainant’s usage for the period from January 22, 2013 to March 6, 2013 was below the potential electricity usage of the appliances in the house.  N.T. 31.  This difference indicates that the Complainant was using less electricity than he potentially could have.  This difference could be the result of the Complainant’s reduced usage of some of the appliances.

Second, turning the thermostat down on the electric heat would save some electricity but not as much as the Complainant believes.  Ms. Fenicle testified that turning the thermostat for the electric furnace down could cause the furnace to work harder and use more electricity when the thermostat was turned back up.  N.T. 31-32.  Ms. Fenicle explained that the furnace could, depending on the temperature in the residence when the thermostat was turned up, have to run a long time to bring the room temperature back to whatever temperature the thermostat was set at.  N.T. 32.  This, in part, would negate the alleged cost savings of setting the thermostat lower.

Third, the Complainant’s electric meter did not malfunction.  The Respondent’s employees tested the Complainant’s meter for accuracy and determined that the meter was accurately recording the Complainant’s electric usage.  The Respondent’s employees first tested the meter at the premises as part of the high bill investigation.  N.T. 26.  The test indicated that the meter was accurately recording the Complainant’s electricity usage.  N.T. 26.  The Respondent’s employees later removed the meter from the residence and tested it for accuracy.  N.T. 32.  The test results indicate that the meter was 99.93% accurate.  N.T. 32-33, PPL Ex. 3.  Both tests yielded results that are within the 2% margin of error allowed by the Commission’s regulation at 52 Pa.Code § 57.20.

Fourth, the number of people residing with the Complainant decreased after he received the bill for the period from January 22, 2013 to March 6, 2013.  The Complainant acknowledged that his parents were not living at the residence from March, 2013 to May, 2013.  This could explain, in part, why the electric usage for the residence declined in the subsequent billing period.

Finally, the number of heating degree days for the period from January 22, 2013 to March 6, 2013 was much higher than for the subsequent billing period.  A heating degree day is the average of the high and low temperatures for a particular day subtracted from 65 degrees.  N.T. 23.  The difference between the average of the high and low temperature and 65 degrees equals the number of heating degree days.  N.T. 23.

The number of heating degree days for the period from January 22, 2013 to March 6, 2013 was 1494.  N.T. 23, PPL Ex. 1B.  The number of heating degree days for the subsequent period was only 793.  N.T. 24, PPL Ex. 1B.  Subsequent billing periods showed a lower number of heating degree days.  PPL Ex. 1B.  Ms. Fenicle testified that one would expect the electric heating system to run more frequently as the number of heating degree days increased and run less frequently as the number of heating degree days decreased.  N.T. 23.  The fact that the Complainant’s electric usage declined subsequent to the period from January 22, 2013 to March 6, 2013 is consistent with the decreased number of heating degree days and the electric furnace running less frequently.

Based on the evidence presented, I conclude that the Complainant’s bill for the period from January 22, 2013 to March 6, 2013 is correct as rendered.  The Complainant was capable of using the amount of electricity shown on his bills.  The meter removed from the residence tested as accurate.  The subsequent decline in the Complainant’s electric usage is consistent with warmer temperatures and less need to use the electric furnace.  Therefore, I conclude that the Complainant has failed to prove by a preponderance of the evidence that his electric bill for the period from January 22, 2013 to March 6, 2013 was too high or in any way inaccurate.  For the foregoing reasons, I will deny the complaint and enter the following order.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa.C.S. § 701.

		2.	The burden of proof in this proceeding is on the Complainant.  66 Pa.C.S. § 332(a).

		3.	The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa.C.S. § 332(a).

		4.	The Complainant’s burden of proof in this proceeding is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).

		5.	The bill rendered by the Respondent to the Complainant is true and correct.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the complaint of Jun Li against PPL Electric Utilities Corporation at Docket No. C-2013-2376237 is hereby denied.

		2.	That the case at Docket No. C-2013-2376237 is marked closed.


Date:	January 13, 2014				_________/s/_____________________
		David A. Salapa
[bookmark: _GoBack]		Administrative Law Judge 
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