BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Jere Lefever						:
							:
	v.						:			C-2013-2367314
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION

[bookmark: _GoBack]
Before
Susan D. Colwell
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On May 31, 2013, Jere Lefever (Complainant) filed a formal Complaint against PPL Electric Utilities Corporation (Respondent or PPL or Company) alleging that he should not be responsible for the arrearage accrued by his tenant prior to her account being transferred to him following service termination for nonpayment and discovery of foreign load on her meter.  He addressed the situation, and the Company placed the service back in the tenant's name but failed to remove the tenant's arrearage from his bill.

		On June 27, 2013, PPL filed its Answer admitting the allegations and stating further that the Company actions were in accordance with applicable law.

		On October 25, 2013, a telephonic hearing notice was issued which set the evidentiary hearing for November 25, 2013 and assigned the matter to me.  I issued a prehearing order on October 28, 2013, which set forth some of the requirements for a formal proceeding before the Commission.

		The hearing was convened as scheduled with the Complainant appearing on his own behalf.  PPL was represented by Andrew Ralston, Esq., who entered his appearance following the hearing.  He presented one witness.  The hearing resulted in a transcript and the record closed upon its receipt on December 19, 2013.

		The matter is now ripe for disposition.

FINDINGS OF FACT

		1.	Complainant is Jere Lefever, 107 Eisenhower Boulevard, Lancaster PA 17603.  Tr. 7.

		2.	Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.

		3.	Complainant owns property located at 1314 Newport Road, Manheim, which he leases. Tr. 7-8.

		4.	Complainant's parents own and live at 1316 Newport Road, Manheim.  Tr. 8.

		5.	On August 19, 2012, there was no water flowing to 1316 Newport Road.  Tr. 8.

		6.	Electric service was terminated at 1314 Newport Road due to nonpayment.  Tr. 7.

		7.	Complainant discovered that the water pump to both 1314 and 1316 Newport Road was connected to the electric meter for service to 1314 Newport Road.  Tr. 8.

		8.	Complainant reported the situation to PPL, and PPL transferred the arrearage accrued by his tenant at 1314 Newport Road to his account.  Tr. 8.

		9.	Complainant rewired the water pump so that the electricity is provided by his parents' meter at 1316 Newport Road.  Tr. 10.

		10.	Complainant and his tenant signed the form that PPL required which indicates that the foreign load situation was rectified and faxed it to the Company.  Tr. 10.

		11.	Karen Braas, customer contact representative for PPL Electric Utilities Corporation, appeared and testified on behalf of Respondent.  Tr. 17.

		12.	PPL placed the electric service account for 1314 Newport Road back in the name of the tenant.  Tr. 18.

		13.	The arrearage of $6,241.41 was not returned to the tenant but remains with the Complainant.  Tr. 19.

		14.	Questions regarding standard Company exhibits could not be answered by the witness provided by the Company.  Tr. 24-30.

		15.	A PPL customer service employee informed Complainant that the arrearage would be transferred back to the tenant when the foreign load was corrected.  Tr. 23.

DISCUSSION

		Complainant argues that he was not responsible for his tenant's accrual of the arrearage and the associated late fees and charges.  He recognizes that the property was not compliant with the requirements in effect, but as he was not aware of the noncompliance and rectified the situation as soon as it was brought to his attention, he does not believe that it is fair to hold him liable for the $6,241.41 arrearage of his tenant.
		The party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa.C.S. § 332(a).  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Tel. Co. of PA, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (1990), alloc, denied, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).

		Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		The offense must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  In other words, the Complainant must show that the utility acted in a way which was a violation of law administered by the Commission.

Foreign Load

		The Public Utility Code requires a utility to place an account in the landlord's name where it is determined that there is foreign load on the tenant's meter.  66 Pa.C.S. § 1529.1.  The Commission recently stated:

	In interpreting this provision, the Commission has determined that well-established precedent "holds the property owner financially responsible for a tenant's entire account, once foreign load is verified on the tenant's service."  Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) at 6.  See also, Santos v. Metropolitan Edison Co., 1997 Pa. PUC LEXIS 184 at *21 (finding that, upon discovery of foreign load, the utility must switch the account into the name of the landlord and bill the landlord's account for any unpaid billing on the account).  The Commission's foreign load policy was explained in detail in Ace Check Cashing, supra.  Upon finding foreign load, the utility must list the account, including any arrearages, in the landlord's name.  The landlord is responsible for paying the utility bills until the foreign load is corrected.  After the foreign load is corrected by the landlord and verified by the utility, the utility is to place the account back into the tenant's name.  Id. at 7.  However, the landlord remains responsible for any arrearages on the tenant's account.  Id. at 7-8.

Jack Bleiman v. PECO Energy Company, Docket No. F-2012-2284038 (Opinion and Order entered June 13, 2013)(petition for reconsideration denied September 12, 2013).

		The Complainant has not shown that the utility acted in a way which was a violation of law administered by the Commission.  Rather, the utility acted in strict compliance with the requirement that it place the account in the name of the landlord upon discovering foreign load on the tenant's meter.

Inadequate service

		Complainant testified convincingly that during one of his telephone calls to PPL's customer service department, a PPL employee told him that the account, including the arrearage, would be placed back in the tenant's name when the foreign load was removed from the tenant's meter.  I note that counsel for PPL submitted a packet of proposed exhibits which included a print-out of customer contacts which could have shed some light on this issue if they had been properly moved into the record.

		The proposed exhibits are account statements and customer contact records, which are routinely sponsored and accepted into the record in consumer complaint cases.  They are routine because they contain information which may be useful to the customers bringing complaints, for whom the information is not easily accessible otherwise.  These documents contain information which is often used to clarify certain points which are raised in a case and to establish timelines with an accuracy that a customer often lacks.

		When asked whether he would submit these proposed exhibits, counsel for PPL stated that the facts of the case had been established without their use and therefore, he did not plan to submit them.  After determining that the notes might be useful to the Complainant, I informed PPL counsel that I wanted him to move the exhibits into the record.  He could not do so, however, as he did not prepare nor present a witness who was qualified to sponsor the exhibits that had been submitted.

		The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (initially, this will usually be the complainant, applicant, or petitioner, as the case may be) with the burden of production fails to introduce sufficient evidence the opposing party is entitled to receive a favorable ruling.  That is, the opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a judgment notwithstanding the verdict.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.  The burden of production goes to the legal sufficiency of a party’s case.

Having passed the test of legal sufficiency, the party with the burden of proof must then bear the burden of persuasion to be entitled to a verdict in his favor.  “[T]he burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny, 633 A.2d 1325; 1328 n. 11 (Pa.Cmwlth.1993).  The burden of persuasion, usually placed on the complainant, applicant, or petitioner[footnoteRef:1], determines which party must produce sufficient evidence to meet the applicable standard of proof.  Hurley v. Hurley, 754 A.2d 1283 (Pa.Super. 2000).  It is entirely possible for a party to successfully bear the burden of production but not be entitled to a verdict in his favor because the party did not bear the burden of persuasion.  Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.  Even unrebutted evidence may be disbelieved.  Suber v. Pa. Comm’n on Crime and Delinquency, 885 A.2d 678 (Pa.Cmwlth. 2005), app. denied, 586 Pa. 776, 895 A.2d 1264 (2006).  In order to bear the burden of proof and be entitled to a decision in his favor, a party must bear both the burden of production and the burden of persuasion. [1: 	See, 66 Pa.C.S.A. §§ 332(a), 315.
] 


		Complainant persuaded me that the PPL representative gave him misleading and incorrect information, which constitutes inadequate service.  66 Pa.C.S. § 1501.  There are no Company exhibits to counter the credible testimony of the Complainant, and therefore, Complainant has sustained his burden of proving that the utility misinformed him by telling him that the arrearage would also be assigned to the tenant upon removing the foreign load from her meter.

		A finding of inadequate service spurs a discussion of a possible civil penalty[footnoteRef:2] determined by application of the test prescribed by the Commission.  The present day standard was developed in Joseph A. Rosi v. Bell-Atlantic – Pennsylvania, Inc. and Sprint Communications, L.P., Docket No. C-00992409 (Order entered March 16, 2000)(Rosi), and in Pa. Pub. Util. Comm'n v. NCIC Operator Serv., Docket No. M-00001440 (Order entered December 21, 2000), where the Commission held that violations would be subject to the Rosi standards.  Subsequently, the Commission adopted the policy statement enumerating the same standards.  Through case law, the Commission has directed that litigated proceedings seeking to impose a civil penalty include an analysis of these standards: [2:  	Civil penalties imposed by the Commission must be paid into the Commonwealth of Pennsylvania's General Fund and not to individuals involved in the litigation.] 

§ 69.1201. Factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations—statement of policy.

* * *

(c)	The factors and standards that will be considered by the Commission include the following:

(1)  Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.

(2)  Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)  Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)  The number of customers affected and the duration of the violation.

(6)  The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)  Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

(8)  The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)   Past Commission decisions in similar situations.

(10) Other relevant factors.

52 Pa.Code § 69.1201.

(1) Whether the conduct at issue was of a serious nature.  The conduct is the Company's misrepresenting that the tenant's arrearage would be placed back in the tenant's name after the foreign load was removed from her meter.  While not earth-shattering in its importance, this has the potential to be life-changing for a ratepayer who may not be able to produce $6,241.41 overnight or may have to juggle other expenses in order to pay that amount.  For the serious effect this might have on an individual's household, a civil penalty is justified.

(2) Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

This factor does not impact the amount warranted.

(3) Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

		As customer service representatives are highly trained to provide only information that they are certain is correct, the only conclusion possible is that the dissemination of misinformation was intentional, which supports a higher penalty.

(4) Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

There is no known modification of practices and procedures planned.

(5) The number of customers affected and the duration of the violation.  Complainant is the only customer known to be affected, and at some point, Company personnel provided the correct information to Complainant, thus mitigating the level of the penalty.

(6) The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.


This utility has 1.4 million distribution customers, and there are always service complaints pending against it.  In addition, there are the occasional investigations instituted by Commission staff.  See, e.g., Law Bureau Prosecutory Staff v. PPL Electric Utilities Corporation, M-2011-2196342 (Order entered October 4, 2011); M-2009-2059414 (Order entered November 19, 2009); M-2009-2058182 (Order entered September 10, 2009); and M‑2008-2057562 (Order entered March 29, 2009).  This is not an isolated incident.

(7) Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.


		While there has been no formal Commission investigation relevant to this event, the behavior of Company counsel at the hearing was far more supportive of a finding of bad faith than a finding of good faith.  First, counsel failed to file a notice of appearance until after the hearing, stating that he thought it had been done.  A review of the official file would show that there were only eight filed documents at the time of the hearing, and the only notice of appearance was for another attorney at his firm.  Second, PPL failed to provide a witness who could credibly sponsor the very exhibits submitted in advance of the hearing.  Routine utility exhibits include a statement of customer contacts and a statement of account, and these were served to Complainant prior to the hearing.  It was reasonable for Complainant to see the exhibits and to rely on them when preparing his own presentation.  PPL's failure to have those exhibits properly sponsored weighs against a finding of cooperation.  Third, counsel for PPL stated that he "believed" that the other attorney at the firm had contacted the Complainant to attempt to resolve the matter, but that he had not done so himself.  Counsel's beliefs cannot form the basis for a finding of fact.  

		The prehearing order directs the utility to contact the Complainant prior to the hearing, and it is reasonable to expect counsel to be able to state definitively that this contact occurred and to be able to state a date upon which it occurred.  This should come as no surprise to PPL counsel, who was chastised on at least one other occasion for the same lack of communication with a ratepayer.  See Lori and Peter Brickner v. PPL Electric Utilities Corporation, Docket No. C-2009-2105583 (Order entered April 22, 2010)(counsel, upon realizing that the utility would win the substance of the case, made no attempt to contact the ratepayers in order to seek an amicable solution despite the clear expectation expressed in the prehearing order).  The Company is reminded that adequate and efficient service is not just a courtesy, nor is it simply good business practice.  It is a statutory requirement.  66 Pa.C.S. § 1501.  The overall lack of cooperation of the Company weighs in favor of a higher civil penalty. 

(8) The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

		The Respondent is one of the largest utilities in the Commonwealth, which supports a higher civil penalty.

(9) Past Commission decisions in similar situations.  Normal Commission practice is to impose no more than a $1,000 civil penalty in consumer complaint cases where there is only one count.

(10)  Other relevant factors.  No other factors are considered as adding or subtracting a particular civil penalty here.

		The amount imposed is $1,000, which is intended to remind the Company that this Complainant and all consumer complainants are not just adversaries but are, in fact, valued ratepayers to whom the Company owes reasonable, reliable, adequate, and safe service.  66 Pa.C.S. § 1501.  This includes providing correct information when requested from a customer service representative, providing a witness who can sponsor the routine exhibits relied upon in complaint proceeding, and making an honest attempt to find an amicable resolution prior to a formal hearing.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over this matter.

		2.	The party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa.C.S. § 332(a).

		3.	As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Tel. Co. of PA, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).

		4.	This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (1990), alloc, denied, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).

		5.	Any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		6.	The offense must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

		7.	The Public Utility Code requires a utility to place an account in the landlord's name where it is determined that there is foreign load on the tenant's meter.  66 Pa.C.S. § 1529.1.  
		
		8.	After the foreign load is corrected by the landlord and verified by the utility, the utility is to place the account back into the tenant's name.  However, the landlord remains responsible for any arrearages on the tenant's account.  Jack Bleiman v. PECO Energy Company, Docket No. F-2012-2284038 (Opinion and Order entered June 13, 2013)(petition for reconsideration denied September 12, 2013).
		
		9.	The Complainant has not shown that the utility acted in a way which was a violation of law administered by the Commission.

		10.	The PPL representative gave Complainant misleading and incorrect information, which constitutes inadequate service.  66 Pa.C.S. § 1501.


ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint filed by Jere Lefever against PPL Electric Utilities Corporation at Docket No. C-2013-2367314, is granted insofar as it seeks a finding of inadequate service by imparting incorrect information to him.

		2.	That the Complaint filed by Jere Lefever against PPL Electric Utilities Corporation at Docket No. C-2013-2367314, is denied insofar as it seeks a finding that PPL Electric Utilities acted improperly by not transferring the arrearage of the tenant's account back to the tenant when the foreign load was removed from the tenant's meter.

		3.	That, pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa.C.S. §§ 3301 and 3315, within thirty (30) days of the date of entry of the Commission's Final Order, PPL Electric Utilities Corporation shall pay a total of $1,000 by submitting a certified check or money order payable to the Commonwealth of Pennsylvania to the following address:

Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg PA 17105-3265

		4.	That PPL Electric Utilities Corporation shall cease and desist from further violations of the Public Utility Code, 66 Pa.C.S. § 101 et seq. and the regulations of the Public Utility Commission, 52 Pa.Code § 1.1 et seq.

		5.	That a copy of this Initial Decision shall be served upon the Financial and Assessment Chief, Office of Administration.

		6.	That, upon receipt of the $1,000 check or money order from PPL Electric Utilities Corporation, the Secretary mark this docket closed.


Dated:	January 13, 2014					/s/												Susan D. Colwell
							Administrative Law Judge	
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