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HISTORY OF THE PROCEEDING


On or about April 29, 2013 Tina Dixon (“Complainant” or “Ms. Dixon”) filed a formal Complaint with the Pennsylvania Public Utility Commission (“PUC” or “Commission”) against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Complainant contends 1) that there are incorrect charges on her bill, 2) that contrary to PECO assertions, she was never enrolled in the Customer Assistance Program (CAP),
 and 3) she would like a payment arrangement.


On or about April 29, 2013, PECO filed an Answer (“Answer”) denying all material allegations.  The Company asserts that Complainant has defaulted on previous payment arrangements and agreements and therefore is not now eligible for a payment arrangement.  PECO also contends that some overdue amounts were incurred when Complainant was on the CAP program and that the law prohibits payment arrangements on amounts outstanding under CAP rates. 


This Initial Decision finds that Complainant owes PECO the amount billed and grants Complainant’s request for a payment arrangement on non-CAP amounts only.  



This matter was originally set for hearing on July 8, 2013.  On the morning of the hearing, Ms. Dixon contacted the Commission to state that she had a family medical emergency regarding her husband.  The matter was reset for telephonic hearing on July 26, 2013.  Ms. Dixon then called and stated that she had a personal medical emergency.  Prior to a ruling on a request for continuance, the hearing was cancelled after a Certificate of Satisfaction was filed by PECO on July 25, 2013.  Subsequently the Commission was informed that Complainant had not complied with the terms of the settlement and the matter was again set for telephonic hearing on October 2, 2013.  


The hearing was held as scheduled on October 2, 2013.  As the hearing began, Ms. Dixon stated that she was tired, had been on medication and could not remember anything.  When asked whether she had filed a complaint alleging incorrect charges on her bill and seeking a payment agreement, her responses were succinct, clear and direct, with no hesitation.  (Tr. 5).  When asked for specifics regarding these claims, she again resorted to “I don’t remember” but stated that she had filed for bankruptcy at some previous time.  

A review of the record showed that Ms. Dixon has filed at least six (6) Informal Complaints with BCS seeking a payment arrangement, all of which were dismissed after it was determined that the arrears were CAP arrears and therefore the Commission could not issue a payment arrangement.
  A Formal Complaint filed by Ms. Dixon in 2011, Docket No. F-2011-2247116, was dismissed for failure to prosecute.  The following year, the undersigned dismissed her formal complaint at Docket No. C-2012-2323052 when Ms. Dixon failed to appear for the hearing. 

After consideration of Complainant’s understanding of and ability to respond to questions and her history with the Commission, the hearing proceeded.  Complainant presented no documents to support her Complaint.  She stated, however, that she had documents that would back her claims and statements.  She was given until ten days after the hearing to provide such documentation.  (Tr. 6).  “I can definitely get all that information back to you,” she stated.  (Tr. 6).  To date, no documentation or other information has been provided. 


Shawanee L. Lee, Esquire, represented PECO and presented witness Dana McCollum, PECO Regulatory Assessor.  Attorney Lee also introduced 15 exhibits.  They are:
PECO Exhibit 1 – Account Activity Statement
PECO Exhibit 2 – Account Activity Statement

PECO Exhibit 3 – Collection History

PECO Exhibit 4 – CAP History

PECO Exhibit 5 – Complainant’s Application for CAP
PECO Exhibit 6 – Payment Agreement History

PECO Exhibit 7 – BCS Decision

PECO Exhibit 8 – Request

PECO Exhibit 9 – Request

PECO Exhibit 10 – Request

PECO Exhibit 11 – Informal Complaint

PECO Exhibit 12 – Informal Complaint

PECO Exhibit 13 – Informal Complaint

PECO Exhibit 14 – Letter 7/29/13
PECO Exhibit 15 – Medical Certification

All exhibits were admitted.  The record closed on October 16, 2013. 
FINDINGS OF FACT


1.
Complainant resides at the service address, 345 East Armat Street, Philadelphia, PA 19144.


2.
Complainant initially enrolled in the CAP program on July 28, 2005.  (Tr. 25; PECO Exhibit 4).


3.
Complainant declared bankruptcy in 2008 and consequently all outstanding PECO charges, $1,915.24, were removed from her account on July 29, 2008.  (Tr. 15; PECO Exhibit 2).



4.
 Complainant was a CAP customer until August 12, 2008 when she was removed for failure to recertify her eligibility.  (Tr. 25, PECO Exhibit 4).


5.
Complainant reenrolled in CAP on August 10, 2009 and was removed from CAP in March of 2012.  (Tr. 25, PECO Exhibit 4, Tr. 28; PECO Exhibit 12).


6.
As of the hearing, Complainant’s balance was $2,210.96.  (Tr. 32).



7.
Of the amount owed by Complainant to PECO, $398.60 is CAP arrears.  (Tr. 28).


8.
Complainant has not defaulted on PUC payment arrangements. 



9.
Complainant is eligible for a PECO payment agreement reinstatement.  (Tr. 32). 

DISCUSSION

APPLICABLE LAW


Any offense alleged by the Complainant must be a violation of the Public Utility Code (Code), the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The Code requires that: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission. 


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Commw. Ct. 2012).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).



The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), and its progeny.  In Waldron, the Commission stated that it will also consider the following factors:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.


The Commission recently explained the burden of proof set forth in Waldron as follows: 

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high. In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”
Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011).



When a Complainant is seeking a payment arrangement, the Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq. (the Act or Chapter 14) applies.  Chapter 14 provides that CAP rates must be timely paid and shall not be the subject of Commission-ordered payment agreements. 66 Pa. C.S. §1405(c).  

Other pertinent parts of Chapter 14 are as follows: 

  (b)  LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond: 

  (1)  Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
  (2)  Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
  (3)  One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
  (4)  Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

* * *
  (d)  NUMBER OF PAYMENT ARRANGEMENTS - Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa.C.S. § 1405.
ANALYSIS


Complainant presents three issues.  She contends 1) that there are incorrect charges on her bill, 2) that contrary to PECO assertions, she was never enrolled in the Customer Assistance Program (CAP) and 3) she would like a payment arrangement.


Incorrect charges on her bill


Complainant has the burden of proving that the bills sent to her by PECO are incorrect.  The Complaint filed did not specify the basis for the claim of incorrect billing.  When asked for specifics regarding this allegation during the hearing, Ms. Dixon mentioned that she had in the past filed for bankruptcy.  (Tr. 5).  The record shows, however, that PECO removed all pre-bankruptcy charges from her balance.  (Tr. 15; PECO Exhibit 2).  Therefore, these amounts are not included in her balance and are not a basis to find that the charges are incorrect.


As Ms. Dixon professed during the hearing that she was tired and could not remember, she was allowed ten additional days to supply supplemental information to support her claim.  (Tr. 6).  When, near the end of the hearing, the ten-day period to submit evidence was again explained to her, she responded, without hesitation, “Yes, Your Honor, I can definitely do that.”  (Tr. 43-44).  No supplemental information was submitted.  Consequently, there is nothing in the record in support of this claim and therefore Ms. Dixon cannot prevail here.  Lehigh Valley Transp. Servs., supra.

Enrollment in PECO CAP 



Although Ms. Dixon contended in her Complaint and during the hearing that she was not a CAP customer, evidence is to the contrary.  PECO records clearly show that she applied for CAP, completing a form, by hand, with personal information and proof of her income.  (PECO Exhibit 5).  PECO documents show that she was subsequently enrolled in the program (PECO Exhibit 4) and testimony and documents show that $398.60 of the amount owed accrued under the CAP program.  (Tr. 28, PECO Exhibits 1, 4).  No prima facie case on this issue can be established.  Id.

Payment Agreement


Complainant has not defaulted on a Commission payment arrangement and witness Dana McCollum, PECO Regulatory Assessor, testified that Complainant is eligible for reinstatement of a PECO payment arrangement.  (Tr. 32).  Given that, Complainant’s request for a payment agreement is granted. 


However, a payment arrangement cannot include CAP rate arrearages.  66 Pa. C.S. § 1405(c).  For that reason, the payment arrangement granted here is limited to Complainant’s non-CAP arrears only.



PECO determined that Complainant has a Level 1 income.  (PECO Exhibit 5, 6).  Ms. Dixon also testified that she does not receive the SSI income previously reported.  (Tr. 11; PECO Exhibit 5).  Therefore Ms. Dixon has no income and is eligible for a five (5) year payment arrangement on the non-CAP portion of her balance.  66 Pa.C.S. § 1405(b)(1).
Conclusions of Law



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.


2.
Complainant has failed to carry the burden of proof with respect to her claim of incorrect charges or enrollment in the CAP program.  66 Pa.C.S.A. § 332(a).


3.
Complainant is eligible for a payment arrangement on the non-CAP portion of the balance.  66 Pa.C.S.A. § 1405.
ORDER



THEREFORE,



IT IS ORDERED:

1. That within 30 days of the final order of the Commission, PECO Energy Company will determine the outstanding balance owed by Complainant and issue a bill to Complainant for that amount.  The bill or an accompanying document will clearly state the total balance owed and the amounts that comprise the non-CAP arrearages and CAP arrearages. 
2. That Complainant’s request for a payment arrangement on the CAP portion of her balance is denied.
3. That Complainant’s request for a payment arrangement on the non-CAP portion of her balance is granted. 

4. That Tina Dixon shall pay PECO Energy Company the regular amount of her bills as they come due plus 1/60th of the arrearage owed on her account identified as non-CAP arrearage in ordering paragraph number 1, commencing with the first monthly bill received after entry of the Commission's Final Order in this case and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on the account has been paid in full.


5.
That as long as Tina Dixon complies with the terms of this Order, PECO Energy Company shall not suspend or terminate her utility service except for valid safety or emergency reasons.


6.
That if Tina Dixon fails to comply with the terms of this Order, PECO Energy Company is authorized to suspend or terminate her utility service in compliance with all applicable tariff and regulatory requirements, and to take other action permitted by law. 


7.
That all other claims of Tina Dixon at F-2013-2360721 are denied and dismissed. 


8.
That the docket at F-2013-2360721 be marked closed.

Date:
  December 16, 2013  




/s/












Darlene D. Heep








Administrative Law Judge

� 	The CAP Rate program provides a discounted residential tariff rate for low-income customers.


� 	See BCS case numbers 00222594, 002294916, 002471131, 002529872, 002818735 and 002989543. 


�  	Nothing prevents Ms. Dixon from meeting with PECO to discuss payment of the CAP portion of her balance. 
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