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SYNOPSIS

A property owner filed a complaint against the electric utility alleging the utility transferred the account from the tenant to the property owner due to the discovery of foreign load at the property owner’s rental property.  The property owner asserts that he should not have to pay the tenant’s substantial past due balance which is not related to the foreign wiring.  The property owner requests that the utility transfer the account for the rental property back to the tenant.  This decision dismisses the complaint because the utility is complying with relevant Commission statutes, regulations and orders by transferring the account for the rental property to the property owner.

HISTORY OF THE PROCEEDINGS

Phong Hoang (Complainant), a landlord, filed a formal complaint against PECO Energy Company (PECO) on August 19, 2013.[footnoteRef:1]  The Complainant contended that he should not be responsible for the entire balance of a tenant’s account that had been placed in his name due to the discovery of a foreign load on the rental premises.  PECO filed a timely answer and preliminary objection on August 27, 2013.  PECO seeks dismissal of the complaint because it fails to allege that PECO violated any statutes or rules of the Commission.  According to PECO the complaint is legally insufficient and fails to state a request for relief which can be granted.   The Complainant did not file an answer to the preliminary objection. [1:   	The Complainant checked the “Yes” box indicating that a court had granted a Protection from Abuse Order.  Although no copy of the PFA was included with the complaint, in an abundance of caution, no address or telephone number is included in this decision.] 


This matter was assigned to me for disposition on December 6, 2013.  As explained in more detail below, the preliminary objection will be sustained and the formal complaint will be dismissed.

DISCUSSION

Preliminary objections are permitted under Commission regulations.[footnoteRef:2]  Commission regulations[footnoteRef:3] provide: [2: 	 	52 Pa.Code § 5.101.]  [3: 	 	52 Pa.Code § 5.101(a).] 

§ 5.101.  Preliminary objections.
(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
	(3)	Insufficient specificity of a pleading.
	(4)	Legal insufficiency of a pleading.
	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.
Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.[footnoteRef:4]  In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioners, recovery or relief is possible.[footnoteRef:5]  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.[footnoteRef:6]  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.[footnoteRef:7]  [4: 	 	Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).
  ]  [5: 	 	Dept. of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996).
]  [6: 	 	Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).
 ]  [7: 	 	Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997).
  ] 


[bookmark: _GoBack]The facts alleged by the Complainant, the non-moving party, are that a foreign load was discovered in the form of an outlet in the hallway on the second floor of the Complainant’s rental unit.  PECO transferred the tenant’s account to the Complainant even though the tenant had not been paying PECO for a long time.  The Complainant states that he is willing to pay a part of the bill related to the outlet in the hallway, but he does not think it is fair that he should pay the full amount because the tenant was not paying the full amount of their bill for months.

PECO contends that the complaint fails to allege any violation of the law on the part of PECO.  Rather, PECO states that upon discovery of the foreign load it was required to transfer the tenant’s balance, including the arrearages, to the Complainant by Section 1529.1 of the Public Utility Code.  Therefore, the complaint should be dismissed because it does not allege a violation of law and is therefore legally insufficient.[footnoteRef:8] [8:   	52 Pa.Code § 5.101(a)(4).] 


Section 1529.1 of the Public Utility Code requires public utilities to place a utility account in a landlord’s name if a foreign load is discovered.[footnoteRef:9]  Recently, the Commission explained the long-standing interpretation of this section which requires a landlord to be responsible not only for the current charges, but for any arrearages on the account as well.  This is true, even if the foreign load is simply an outlet or other so-called de minimis load on a rental unit’s meter that is not part of the rental unit: [9:   	66 Pa.C.S. § 1529.1(b) and (c).
] 

In interpreting this provision, the Commission has determined that well-established precedent “holds the property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.”  Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) at 6; see also, Santos v. Metropolitan Edison Co., Docket No. C‑00967757 (Order entered August 7, 1997).  The Commission’s foreign load policy was explained in detail in Ace Check Cashing, supra.  Upon finding foreign load, the utility must list the account, including any arrearages, in the landlord’s name.  The landlord is responsible for paying the utility bills until the foreign load is corrected.  After the foreign load is corrected by the landlord and verified by the utility, the utility is to place the account back into the tenant’s name.  Id. at 7.  However, the landlord remains responsible for any arrearages on the tenant’s account.  Id. at 7-8.  This rule applies even if the amount of usage attributable to foreign load is considered de minimus.  The Commission does not have jurisdiction over disputes concerning the financial responsibilities of private parties, such as the landlord and tenant, and such matters are to be resolved in the Courts of Common Pleas.  Id. at 8. [footnoteRef:10]  [10:   	Kopf v. PECO Energy Company, PUC Docket No. C-2012-2332993 (Opinion and Order entered June 13, 2013), slip op at 9.] 


Here, the Complainant does not allege that PECO incorrectly determined that the rental units in the building were not individually metered as required by Section 1529.1.  He simply states that he does not feel that it is “fair” that he is responsible for the tenant’s arrearages even though a foreign load was found in the rental property.  While it may seem that it is a harsh result where arrearages may be large and the foreign load may be small, the fact remains that Section 1529.1 mandates that the entire account balance be transferred to the landlord.[footnoteRef:11] [11: 	  	Ace Check Cashing, Inc. v. Philadelphia Gas Works, PUC Docket No. C-2008-2056428 (Opinion and Order entered May 21, 2010).
	] 


In sum, the Complainant has not alleged any violation of the law by PECO when it transferred the Complainant’s tenant’s arrearages to the Complainant’s account upon discovery of a foreign load on the rental premises.  Accordingly, the complaint is legally insufficient and no relief can be granted by the Commission.  He must seek recourse directly from the tenant in a court of common pleas.  Therefore, PECO’s preliminary objection will be sustained.

Although it is Commission policy to refrain from dismissing a complaint filed by a pro se individual on preliminary objections,[footnoteRef:12] in this case a hearing would not alter the inevitable conclusion that this Commission cannot provide the Complainant with the requested relief.[footnoteRef:13] Therefore, it is appropriate and in the public interest to dismiss the complaint without a hearing.[footnoteRef:14]  [12:   	Carlock v. The United Telephone Company of Pennsylvania, PUC Docket No. F-00163617 (Order entered July 14, 1993).
]  [13:   	Kopf.
]  [14:   	66 Pa.C.S. § 703(b).] 


CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa.C.S.A. § 701.

		2.	The Complainant’s complaint fails to state a claim upon which relief can be granted.

		3.	The Public Utility Code requires that a public utility “shall forthwith list the account for the premises in question in the name of the owner” when a residential building contains one or more dwelling units not individually metered.  66 Pa.C.S. § 1529.1(b); 66 Pa.C.S. § 1529.1(c).

4.	It is just, reasonable and in the public interest that the complaint filed be dismissed without a hearing.  66 Pa.C.S. § 703(b).

ORDER


		THEREFORE,

		IT IS ORDERED:

1.	That the preliminary objection filed by PECO Energy Company at PUC Docket No. F-2013-2379929 is sustained.

2.	That the complaint of Phong Hoang at PUC Docket No. F-2013-2379929 is dismissed.

		3.	That the docket at PUC Docket No. F-2013-2379929 is marked closed.


Date:  January 7, 2014							/s/			
						Mary D. Long
								Administrative Law Judge
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