BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Napoleon N. Vaughn					:
							:
[bookmark: BMDocketNumber]	v.						:		F-2013-2397263
							:
Philadelphia Gas Works				:



INITIAL DECISION SUSTAINING PRELIMINARY OBJECTIONS
AND DISMISSING COMPLAINT


Before 
David A. Salapa
Administrative Law Judge


INTRODUCTION


A property owner filed this complaint against a natural gas utility alleging that its Landlord Cooperation Program (LCP) failed to keep accurate records for the owner’s property.  As a result, the natural gas utility mistakenly sent bills to the property owner at the wrong address.  The property owner contends that he was improperly billed as a result of the LCP’s faulty recordkeeping.  This decision dismisses the complaint because the Commission lacks jurisdiction to adjudicate a dispute with regard to the utility’s LCP.


HISTORY OF THE PROCEEDING


On December 9, 2013, Napoleon N. Vaughn (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent).  The complaint involves utility service to the property at 5032 Spruce Street, Philadelphia.  The complaint asserts that the Respondent provided service to 5032 Spruce Street from November 6, 2010 through February 1, 2013 to Allen Davis, the tenant.  A new tenant, Linda Roberts moved into 5032 Spruce Street on April 8, 2013 and the Respondent began providing service to her on that date.

According to the complaint, after Allen Davis moved from 5032 Spruce Street on February 1, 2013, the Respondent sent bills in the name of the Complainant to 5032 Spruce Street.  The complaint states that the Complainant did not discover these bills immediately.  Subsequently, the complaint asserts that the Respondent began sending bills in the name of the Complainant for the property at 5032 Spruce Street to the Complainant’s residence at 4627 Spruce Street.

The complaint alleges that the LCP failed to keep accurate records for the owner’s property.  As a result of the LCP’s faulty recordkeeping, the Respondent incorrectly sent the bills for 5032 Spruce Street to the Complainant at the wrong address.  The complaint also contends that the LCP incorrectly sent a notice of unauthorized gas usage to the Complainant.  The complaint requests that the Commission order the Respondent and the LCP to correct their records to indicate that someone other than the Complainant is responsible for the amounts billed to the Complainant.  The complaint also requests that the Commission order the Respondent and the LCP to coordinate with each other and change the procedures for determining whether the tenant or the landlord is to be billed for services to a rental property.

The Respondent filed an answer and preliminary objections on January 7, 2014.  The answer admits that the Respondent provides service to 5032 Spruce Street.  The answer denies that there are incorrect charges on the bill for the Complainant’s former tenant, Allen Davis.  The answer denies that the Respondent provided service to 5032 Spruce Street from November 6, 2010 to February 1, 2013 to Allen Davis as the customer of record.  The answer asserts that the Respondent’s and LCP’s records do not show Allen Davis as the customer of record at 5032 Spruce Street during the period from November 6, 2010 to February 1, 2013.  The answer admits that Linda Roberts became the customer of record for 5032 Spruce Street on April 8, 2013.

The answer alleges that the Complainant and the address at 5032 Spruce Street were registered and enrolled in the LCP on April 7, 2008.  The answer admits that the Respondent placed the account for the address at 5032 Spruce Street in the name of the Complainant.  On June 22, 2012, due to no response to an email sent to the Complainant from the LCP, the account for the gas service for 5032 Spruce Street was placed in the name of the Complainant and the LCP status was marked as uncooperative.  The answer admits that the Respondent mailed bills to the Complainant after the account for service at that address was paced in the Complainant’s name.  The answer requests that the Commission dismiss the complaint.

[bookmark: _GoBack]The preliminary objections allege that the Commission lacks jurisdiction over the subject matter of the complaint.  The preliminary objections reiterate that the account for the gas service for 5032 Spruce Street was placed in the name of the Complainant and the LCP status was marked as uncooperative due to no response to an email sent to the Complainant from the LCP.  The preliminary objections assert that, pursuant to the terms and conditions of the LCP, if the Respondent does not receive a response to an email regarding service to a property within ten days, the account for service would revert to the landlord.

The preliminary objections assert that the Commission lacks jurisdiction over disputes involving the LCP.  The preliminary objections argue that the LCP is a private contract between the property owner and the Respondent which is not governed by the Public Utility Code.  The preliminary objections request that the Commission dismiss the complaint.

By notice dated January 22, 2014, the Commission notified the parties that it had assigned the case to me as motion judge.  As of the date of this decision, the Complainant has not filed an answer to the preliminary objections.  The preliminary objections are ready for decision.  For the reasons set forth below, I will sustain the preliminary objections and dismiss the complaint.




FINDINGS OF FACT

		1.	The Complainant in this case is Napoleon N. Vaughn.

		2.	The Respondent in this case is Philadelphia Gas Works.

		3.	The service address is 5032 Spruce Street, Philadelphia.

		4.	On December 9, 2013, the Complainant filed a complaint with the Commission against the Respondent.

		5.	The Respondent filed an answer on January 7, 2014.
 
		6.	On January 7, 2014, the Respondent filed preliminary objections.

		7.	The Complainant did not file an answer to the preliminary objections.

DISCUSSION

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa.Code § 5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in the proceeding.

Here, the Respondent’s preliminary objections assert lack of Commission jurisdiction, pursuant to 52 Pa.Code § 5.101(a)(1).

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (Order entered July 18, 1994).  A preliminary objection asserting lack of Commission jurisdiction, pursuant to the Commission’s Rules of Practice and Procedure, is therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The Commission may not rely upon the factual assertions of the moving party but must accept as true, for purposes of disposing of the motion, all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission regulation at 52 Pa.Code § 5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa.Code § 5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.

The regulation at 52 Pa.Code § 5.101(a)(1) permits the filing of a preliminary objection to dismiss a pleading for lack of Commission jurisdiction.  The provision at 52 Pa.Code § 5.101(a)(1) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa.C.S. § 703(a); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 557 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. Pub. Util. Comm’n, 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pa. Pub. Util. Comm’n, 103 A.2d 502 (Pa. Super. 1954).

The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C‑20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992) alloc. denied 637 A.2d 293 (Pa. 1993).

Viewing the complaint in this case in the light most favorable to the Complainant for purposes of ruling on the preliminary objections, the Complainant owns the property at 5032 Spruce Street, Philadelphia.  The LCP failed to keep accurate records for the owner’s property.  As a result of the LCP’s faulty recordkeeping, the Respondent incorrectly sent the bills for 5032 Spruce Street to the Complainant at the wrong address.  The Complainant did not discover these bills immediately.  Subsequently, the Respondent began sending bills in the name of the Complainant for the property at 5032 Spruce Street to the Complainant’s residence at 4627 Spruce Street.

The LCP failed to indicate in its records that the bills for 5032 Spruce Street should have been sent to the Complainant’s residence.  The LCP also incorrectly sent a notice of unauthorized gas usage to the Complainant.

Accepting these facts alleged in the complaint as true for purposes of disposing of its preliminary objection, the Respondent contends that the Commission has no jurisdiction over claims involving the LCP.  I agree.

The Commission held in Fisher v. Philadelphia Gas Works, Docket No. F-2010-2215047 (Order entered July 31, 2012) (Fisher), that enrollment in the LCP is a contract between the Respondent and a landlord.  Under the terms of the contract, the landlord, in exchange for his cooperation in providing the Respondent with access to his property, receives protection through the forbearance of the Respondent’s right to file municipal liens for unpaid gas service.  The Commission concluded that the LCP is essentially a contract for private services which only supplements the public services provided by the Respondent.  Consequently, the Commission held that it lacked jurisdiction to adjudicate claims involving the LCP.  Larry and Gail Newman v. Philadelphia Gas Works, Docket No. C-2011-2273565 (Order entered March 29, 2012) (Newman).

The Commission has concluded that the Respondent’s forbearance of its right to file municipal liens for unpaid gas service to licensed landlords who participate in the LCP and provide the Respondent with access to their properties, is not an essential part of the Respondent’s natural gas utility service.  It is merely a supplemental service provided to the landlord, incidental to the Respondent’s natural gas utility service provided to the tenant.  Any rights or obligations in connection with the LCP do not arise from the obligations imposed by the Public Utility Code, but from the terms of the private contract between the Respondent and the landlord.  Therefore, any alleged breaches of the LCP obligations do not involve a law, regulation or order that the Commission has jurisdiction to administer.  They constitute private disputes which fall beyond the scope of the Commission’s jurisdiction.  Ovrutsky v. Philadelphia Gas Works, Docket No. C-2012-2321385 (Order entered December 19, 2012) (Ovrutsky); McCastle v. Philadelphia Gas Works, Docket No. F-2013-2345223 (Order entered May 21, 2013) (McCastle); Harris v. Philadelphia Gas Works, Docket No. F-2013-2367030 (Order entered December 19, 2013) (Harris); Melfi v Philadelphia Gas Works, Docket No. C-2013-2385249 (Order entered January 9, 2014) (Melfi).

The Commission’s holdings in Fisher, Newman, Ovrutsky, McCastle, Harris and Melfi are controlling on the outcome of this case.  Here the Complainant’s claims allege faulty recordkeeping by the LCP.  The complaint requests that the Commission direct the LCP to correct its records and change its procedures.  The Commission lacks the jurisdiction to adjudicate a dispute between the Complainant and the LCP or to order the LCP to undertake certain actions.  The Complainant must obtain the relief he seeks in another forum.

Accepting as true all of the facts alleged in the Complainant’s complaint, he is not entitled to relief as a matter of law.  As set forth above, the Commission lacks jurisdiction to adjudicate a dispute with regard to the LCP.  Sustaining the Respondent’s preliminary objections and dismissing the complaint is appropriate under the circumstances.  I will enter the following order.

CONCLUSIONS OF LAW

1.	The Commission has no jurisdiction to adjudicate a dispute with regard to the Respondent’s LCP.

		2.	It is just, reasonable and in the public interest that the complaint filed at Docket No. F-2013-2397263 is dismissed with prejudice.



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the preliminary objections filed by Philadelphia Gas Works at Docket No. F-2013-2397263 are sustained.

		2.	That the complaint of Napoleon N. Vaughn at Docket No. F-2013-2397263 against Philadelphia Gas Works is dismissed with prejudice for lack of jurisdiction.

		3.	That the case at Docket No. F-2013-2397263 is marked closed.


Date:	January 24, 2014						/s/			
		David A. Salapa
		Administrative Law Judge
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