BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Thomas Egan						:
							:
	v.						:		C‑2013-2368645
							:
PECO Energy Company				:



INITIAL DECISION 
Granting 
Preliminary Objection 


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On June 10, 2013, Thomas Egan (Complainant) filed a Formal Complaint against PECO Energy Company (Respondent or PECO) regarding electric service to his residence (service address).  Complainant alleges PECO promised to credit his account with $30 monthly from June 2012 through September 2012 in exchange for his permission to shut down the air conditioning unit during peak usage.  As a result, Complainant’s house had holes drilled into the foundation before PECO notified him that it would pay a reduced sum monthly due to directives from the Public Utility Commission (Commission).    

On June 24, 2013, PECO filed an Answer in which it denied generally the allegations.  PECO averred in its Answer that Complainant enrolled in the Smart A/C Saver program which initially would have provided him with a $30 monthly credit for four months but that credit was reduced to $20 after an annual review of the program revealed fewer conservation events were planned in 2013.  

On August 13, 2013, PECO filed Preliminary Objections against Complainant.  The Preliminary Objections included a Notice to Plead (pursuant to 52 Pa.Code § 5.101) and was served upon Complainant via First Class mail on August 13, 2013.  PECO requests the Commission sustain the preliminary objection and dismiss the formal complaint as a matter of law because the Commission approved the reduction in credit by its Order entered May 9, 2013 in PECO’s Phase II proceeding at Docket No. M-2012-2333992.

Complainant has not responded to the Preliminary Objections.

DISCUSSION

		The Commission’s regulations make preliminary objections available to parties and allow for those objections to be filed in response to any pleading except a motion or prior preliminary objections.  A party filing preliminary objections must include a notice to plead, must state specifically the legal and factual grounds relied upon and limit the objections to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to Chapter 5, Title 52 of the Pennsylvania Code, or include scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.  

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.
52 Pa.Code § 5.101(a).

		The party against whom preliminary objections are filed may file an answer to the objections but the answer must be filed within ten days of the date the preliminary objections are served.  52 Pa.Code § 5.101(f)(1).  
			
		In deciding preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioners, recovery or relief is possible.[footnoteRef:1]  Any doubt must be resolved in favor of the non-moving party, and if there is doubt, the tribunal must refuse to sustain the preliminary objections.[footnoteRef:2]  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.[footnoteRef:3]  Thus, it is only facts in the complaint which can be presumed to be true in order to determine whether recovery is possible.   [1: 	 	Dept. of Auditor General, et al. v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm., 669 A.2d 1105 (Pa.Cmwlth. 1996).
]  [2: 	 	Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  
]  [3: 	 	Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997). 
 ] 


The allegation in Mr. Egan’s complaint is PECO promised to credit his account with $30 monthly from June 2012 through September 2012 in exchange for his permission to shut down the air conditioning unit during peak usage, however, PECO reduced the credit to $20 after an annual review of the program.  PECO contends the Commission approved the reduction in the credit amount on May 9, 2013 in PECO’s Act 129 Energy Efficiency & Conservation Program Phase II proceeding at Docket No. M-2012-2333992.  PECO avers Complainant now attempts to question and change the final result from that Commission action.  PECO insists it is precluded from paying a higher credit amount (i.e., $30) to Complainant because the current credit amount (i.e., $20) is a Commission-approved amount from which PECO is not permitted to deviate.  PECO points out Complainant cannot prevail in his complaint herein due to the binding effect of the Commission’s Order in the Phase II proceeding.    

[bookmark: _GoBack]PECO’s contention is correct:  a Commission-approved tariff which includes a provision to provide credits to ratepayers’ accounts has the force of law.  Complainant cannot avoid the effect of an existing tariff by arguing for a higher credit amount after the Commission concluded the Phase II proceeding.  The time to argue against the credit level was during the Phase II proceeding, not after the Commission concluded the matter.  

Tariff provisions previously approved by the Commission are prima facie reasonable.[footnoteRef:4]  Under the doctrine of collateral estoppel, courts prevent a question of law or an issue of fact from being re-litigated if the issue already was litigated once and adjudicated finally in a court of competent jurisdiction.[footnoteRef:5]  Collateral estoppel is a doctrine of issue preclusion that seeks to prevent the re-litigation of a finally litigated issue in a subsequent proceeding between the same parties.[footnoteRef:6]  Herein, Complainant attempts to question the Commission’s decision to allow PECO to reduce the amount of the credit.  To permit Complainant to proceed with his formal complaint now – when the matter was fully litigated previously and Mr. Egan had a full and fair opportunity to participate but chose not to do so – would violate the law’s instruction on collateral estoppel. [4:  	See 66 Pa.C.S.A. § 316.]  [5: 
 	The four requirements to find collateral estoppel is present are:  (1) the issue decided in the prior adjudication is identical with the one presented in the later action; (2) there was a final judgment on the merits; (3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication; and (4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issues in question in the prior action.  Day v. Volkswaqenwerk Aktiengesellschaft, 318 Pa. Super. 225, 464 A.2d 1313 (1983); O’Toole v. Bell Telephone Co. of Pa., 77 Pa. P.U.C. 98 (1992).  ]  [6: 
 	Baker v. Pa. Human Relations Comm., 462 A.2d 881 (Pa.Cmwlth. 1983).] 


		In sum, it is not appropriate to permit Mr. Egan to pursue this proceeding on an identical issue with the issue contained within another Commission proceeding and in which there has been a full, fair opportunity to participate.  To permit Complainant to re-litigate this matter is an unwise use of judicial time and resources.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter to this dispute.  66 Pa.C.S.A. § 701.

2.	Complainant’s complaint fails to raise a claim that, if proven, would show Respondent failed to furnish adequate, efficient, safe and reasonable service and facilities, and upon which relief can be granted.  

3.	Collateral estoppel precludes a litigant from re-litigating an issue which the tribunal adjudicated fully in another previous proceeding.  Day v. Volkswaqenwerk Aktiengesellschaft, 318 Pa. Super. 225, 464 A.2d 1313 (1983); O’Toole v. Bell Telephone Co. of Pa., 77 Pa. P.U.C. 98 (1992).

4.	It is just, reasonable and in the public interest that the complaint be dismissed because a hearing in this matter is not necessary to the public interest.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the preliminary objections of PECO Energy Company seeking dismissal of the complaint filed by Thomas Egan at Docket No. C-2013-2368645 are sustained.

		2.	That the complaint of Thomas Egan versus PECO Energy Company at Docket No. C-2013-2368645 is dismissed and shall be marked closed.


Date:  December 19, 2013							/s/			
								Katrina L. Dunderdale
								Administrative Law Judge
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