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INTRODUCTION

In this case, the Complainant and ratepayer of the electric service of PECO Energy Company (“PECO” or “Respondent” or “Company”) is Havana Banana Group, Inc. (“Havana”).  Havana failed to comply with an Order by the presiding officer in this proceeding to obtain counsel authorized to practice law in the Commonwealth of Pennsylvania.  Because Havana failed to comply with the Order, the formal Complaint (“Complaint”) is dismissed.
HISTORY OF THE PROCEEDING
On November 4, 2013, Nick Ventura, a manager at Havana Banana Group, Inc. (“Complainant”) filed a formal Complaint against PECO with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) at Docket No. C-2013-2391061.  The Complaint involves electric service received from PECO at 301 Chestnut Street, Philadelphia, Pennsylvania 19106 (“service address”).
Complaint
On November 4, 2013, Complainant filed a formal Complaint which claimed that the business entity he represents is one of two tenants at the service address.  There are two meters at the service address.  Complainant believed one meter is for his usage of electric service on the first floor of the service address.  Complainant believed that the other meter is for the usage of the other tenant that uses the space in the floors above the Complainant.  Complainant alleged that it is billed for electric service of the entire building.  Complainant also complained about a large security deposit that was assessed to it. 
Complainant requested that one meter record its usage and the other meter record the usage of the other tenant.  Complainant also requested that the deposit assessed against it be reassessed and modified to a reasonable payment agreement.  
PECO’s Answer
On November 12, 2013, PECO filed with the Commission an Answer and New Matter at this docket.  

Relevant to the Motion seeking Judgment on the Pleadings at this docket, PECO alleged that the Complainant is a commercial entity operating as a business at the service address.  PECO stated that as a commercial entity Complainant is required by statute to be represented by an attorney.  See 52 Pa.Code §§ 1.8; 1.21 – 1.23; In Re: Checker Cab, 49 Pa. PUC 159, 160 (1975), and Moore v. I. Berman and Cross, Inc., Pa. PUC 427, 428 (1975).  PECO requested that the Commission establish a date by which Complainant is required to have an attorney enter an appearance in this matter.
To date, over 20 days from the date that PECO filed its New Matter on November 12, 2013, Complainant has failed to respond.  PECO is seeking Judgment on the Pleadings based on the Complainant’s failure to respond to New Matter.

PECO also averred that there are two meters at the service address that combine to measure the electric and heat usage at the service address.  Thus, PECO averred that the two meters do not measure the usage of the two tenants at the service address separately.  PECO averred that wiring separate meters to measure the usage of the two tenants as desired by the Complainant is the responsibility of either the tenants or the property owner.  It is not the responsibility of the Company.

Complainant has filed an informal complaint at case number 003040518 with the Bureau of Consumer Services (“BCS”) and has been through the mediation process with the Commission at SB-2371852.  On January 9, 2013, the BCS Decision Report dismissed the informal complaint finding that the owner was responsible to separate the wiring for the meters and the Company will not waive the security deposit.  In response to the mediation, PECO sent a technician to the service address on August 27, 2012, that verified the meters were not separately wired.  Complainant was advised that the wiring needed to be separated.  Once the wiring was separated the Company was willing to establish separate metering and billing.

On November 1, 2013, Complainant’s service was terminated for a past due balance of $27,653.77.  Respondent received an affidavit from the Complainant that the Complainant ceased to operate, occupy or have interest at the service address.  The electric at the service address remains off.

Respondent maintained that the security deposit assessed on the Complainant’s account was consistent with its Commission-approved tariff and Commission regulations at 66 Pa.C.S. § 1404(a), which states,

In addition to the right to collect a deposit under any commission regulation or order, the commission shall not prohibit a public utility, prior to or as a condition of providing utility service, from requiring a cash deposit in an amount that is equal to one-sixth of the applicant’s estimated annual bill, at the time the public utility determines a deposit is required.

On March 13, 2012, PECO assessed on the Complainant’s account a security deposit in the amount of $5,395.00 in accordance with Sections 5.3-5.5 of PECO Energy Company Supplement No. 35 to Tariff Electric Pa. P.U.C. No. 4, First Revised Page No. 13.
  PECO determined based on the credit history and risk assessment that a deposit was required.  PECO denied the allegations of the Complainant concerning the security deposit.  
PECO contended that Complainant is not entitled to a payment agreement because the Commission is not authorized to provide payment agreements to commercial customers.  The Commission is authorized to provide payment agreements to residential customers for an outstanding balance due.  See 66 Pa.C.S. § 1405 and Commission regulations at 52 Pa.Code Chpt. 56, and Mill v. Pa. Pub. Util. Comm’n, 67 Pa. Cmwlth. Ct. 587, 602, n.4, 447 A.2d 1100 (1982).  This similar right is not present for commercial customers.  PECO asked that the Complainant’s request for a payment plan be dismissed.     

PECO’s New Matter
PECO reiterated that Complainant is a commercial customer.  PECO also restated that Pennsylvania statute, Commission regulations and case law support the fact that the PUC has authority to establish a payment arrangement for a residential customer’s outstanding balance due for utility service, but no similar right or authority was granted to the PUC for commercial customers.  PECO then requested that the instant Complaint be dismissed because no relief can be granted by the PUC for a payment plan to the Complainant, which is a business entity.  

PECO also stated that once the Answer in opposition to the Complaint is filed by the Respondent, it is established that the proceeding is adversarial.  Once it is established that the proceeding is adversarial, a commercial customer is required to be represented by counsel in compliance with Commission regulations.  See 52 Pa.Code §§ 1.8, 1.21-1.23; In Re: Checker Cab, 49 Pa. PUC 159, 160 (1975), and Moore v. I. Berman and Cross, Inc., Pa. PUC 427, 428 (1975).  Therefore since according to PECO, the Complainant is a commercial customer, the Company requested that the Commission establish a specific date by which Complainant must have an attorney enter his appearance on behalf of the Complainant.  
PECO’s Motion for Judgment on the Pleadings
PECO filed a Motion for Judgment on the Pleadings (“Motion”) with the Commission on December 3, 2013.  PECO stated the procedural history as follows:

(1) Complainant filed the Complaint on November 4, 2013, which was served on November 4, 2013 on PECO;

(2) PECO filed an Answer and New Matter on November 12, 2013;

(3) Pursuant to 52 Pa.Code § 5.63(a) Complainant had 20 days after the service date of the Answer or on or before December 2, 2013, to respond to the New Matter;

(4) As of December 3, 2013, Complainant has failed to respond to New Matter filed by PECO; and
(5) PECO filed the instant Motion on December 3, 2013.

In the Motion PECO stated the following as relevant facts of the case:

(1) Complainant alleged it operates a business at the service address;

(2) Complainant alleged it has an account with PECO for electric service under account number 86994-25000;

(3) Complainant alleged that it has been billed for service for the entire building although there is another commercial tenant occupying floors above it at the service address;

(4) Complainant alleged the other commercial tenant uses approximately 70% of the power at the service address;

(5) Complainant alleged there are two meter at the service address;
(6) Complainant requested that the one meter record electric usage corresponding to the other tenant;
(7) Complainant requested that the deposit assessed against it be removed; and
(8) Complainant requested that the PUC grant it a payment agreement.

PECO provided two issues that should be reviewed as a basis to dismiss the instant Complaint.  First, PECO stated that in compliance with Commission regulation because Complainant is a commercial entity, Complainant should be represented by counsel.  PECO argued because Complainant fails to be represented by counsel, the instant Complaint should be dismissed.  Second, PECO stated that the part of the Complaint requesting a payment plan should be dismissed because the Complainant is a commercial customer.  Pennsylvania statute and Commission regulations provide authority for the Commission to establish payment plans for residential customers, but no similar authority is granted to the Commission for commercial customers.  As there is no authority for the Commission to grant this relief requested by the Complainant, PECO contended that this portion of the Complaint should be dismissed.

This matter is ripe for decision. 

FINDINGS OF FACT
1. Complainant is Havana Banana Group, Inc.  Nick Ventura represented that he is a manager of the business that is incorporated as Havana Banana Group, Inc.
2. Havana Banana Group, Inc. receives electric service from PECO at 301 Chestnut Street, Philadelphia, Pennsylvania 19106 (“service address”).

3. On November 4, 2013, Complainant filed a Complaint with the Commission against PECO which requested an investigation into PECO’s billing of electric service at the service address.  

4. Respondent, PECO Energy Company, filed its Answer to this Complaint on November 12, 2013.

5. A Prehearing Order, dated December 16, 2013, advised the Complainant that a Motion was pending and the deadline to respond to the Motion was December 23, 2013.

6. The December 16, 2013, Prehearing Order also directed Complainant to obtain a licensed attorney by January 7, 2014, to comply with Commission regulations.

7. None of the documents mailed to Complainant was returned to the Commission by the United States Postal Service as undeliverable.

8. Neither Complainant nor any counsel responded to the Motion.  No counsel entered an appearance to the instant proceeding.

9. Complainant did not settle, request a continuance or withdraw the Complaint.

DISCUSSION


Commission regulations permit Motions for Judgment on the Pleadings.  52 Pa.Code § 5.102.  Pursuant to 52 Pa.Code § 5.102,

§ 5.102. Motions for summary judgment and judgment on the pleadings.

 (a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 

 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 
*   

*

*
 (d)  Decisions on motions. 

   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 

   (2)  Standard for grant or denial in part. The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues. 

   (3)  Form of decision. The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in §  5.533 (relating to exceptions). Denial of a motion will be in the form of a written order.

Consistent with 52 Pa.Code § 5.102(d)(3), the undersigned ALJ provides this Initial Decision.





It is noted that Complainant does not argue about its corporate status.  It is also noted that the Complainant requested the mediation process as a small business entity.  Thus, the procedure used before the Commission confirms the fact that Complainant is a corporate entity.  This fact is not in dispute.

PECO requested that the presiding officer give the Complainant a date certain to  comply with the Commission’s regulation at 52 Pa.Code § 1.21(b).  In response to PECO’s request the undersigned Administrative Law Judge (“ALJ”) directed the Complainant to provide evidence of an attorney representing its interests by close of business (4:30 p.m.) on Tuesday, January 7, 2014.  See, Havana Banana Group, Inc. v. PECO Energy Company, Docket No. C-2013-2391061, Prehearing Order, December 16, 2013, ¶ 14.  To date, Complainant has failed to comply with this Order.
Failure to comply with a presiding officer’s order directing an action to be taken can warrant the dismissal of a formal complaint.  Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, (Opinion and Order entered July 31, 2006) at 10.  “An ALJ’s Orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss the Complaint without a hearing.”  Id., citing, Treffinger v. PPL Electric Utilities Corp., C-2027978, 2003 Pa. PUC LEXIS 3 (March 3, 2003), see also, Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966); and Application of Mountain High Transportation Group, Inc., Docket No. A-2009-2140243, 2010 Pa. PUC Lexis 188, 6 (Order entered July 6, 2010).

The failure to comply with the undersigned ALJ’s Order is not reasonable or excused.  Failed compliance with an ALJ’s Order is sufficient basis to dismiss the Complaint without a hearing.  

Furthermore, the Public Utility Code in Chapter 14 permits the Commission authority to address payment arrangements; however, the authority is limited to residential customers only.  Specifically, 66 Pa.C.S. § 1405(a) states, “The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.”  (where customer and applicant is defined respectively as a natural person in whose name a residential service account is listed or a natural person who applies for residential service provide by a public utility. See 66 Pa.C.S. § 1403.) 

The Commission has only the powers and authority granted to it by the General Assembly in the Public Utility Code.  The Commission must act within, and cannot exceed its authority.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 157 Pa. Super 595, 43 A.2d 348 (1945).  Authority may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  

As stated above, the authority to address payment arrangements between the utility and its customer is limited to residential customers.  Because the Complainant is a commercial customer, there is no authority for the Commission to address a payment arrangement between the Complainant and PECO.  The undersigned ALJ cannot act beyond the authority of the Commission.  As such, the relief requested by the Complainant to modify a payment arrangement between PECO and the Complainant cannot be granted.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. The Complainant, Havana Banana Group, Inc., is a corporate entity.

3. A presiding officer’s orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss a complaint.  Application of Mountain High Transportation Group, Inc., Docket No. A-2009-2140243, 2010 Pa. PUC Lexis 188, 6 (Order entered July 6, 2010); Treffinger v. PPL Electric Utilities Corp., Docket No. C-20027978, 2003 Pa. PUC LEXIS 3 (Order entered March 3, 2003); Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, (Opinion and Order entered July 31, 2006); Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).

4. The Public Utility Code permits the Commission authority to address payment arrangements; however, the power is limited to residential customers only.  66 Pa.C.S. §§ 1403 (definition of customer) and 1405(a).
5. The Commission must act within, and cannot exceed its authority.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 157 Pa. Super 595, 43 A.2d 348 (1945).  
6. Authority may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).
ORDER



THEREFORE,



IT IS ORDERED:

1. That the Motion for Judgment on the Pleadings filed by Shawane L. Lee, Esquire on behalf of PECO Energy Company in the case captioned Havana Banana Group, Inc. v. PECO Energy Company, Docket No. C-2013-2391061, is granted.

2. That the formal Complaint filed by Nick Ventura on behalf of Havana Banana Group, Inc. against PECO Energy Company at Docket No. C-2013-2391061 is dismissed with prejudice for failure to comply with Commission regulations.

3. That the record of this instant proceeding is now closed.

4. That the Secretary’s Bureau mark this matter closed.

Date: January 13, 2014 



/s/







Angela T. Jones 




Administrative Law Judge
� 	PECO provided PECO Energy Company Supplement No. 35 to Tariff Electric Pa. P.U.C. No. 4, Second Revised Page No. 13.  However, that tariff was effective April 1, 2012, which is after the security deposit was assessed. 
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