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January 30, 2014 David P. Zambito

Direct Phone  717-703-5892
Direct Fax 215-989-4216
VIA HAND DELIVERY dzambito@cozen.com

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, 2nd Floor North

P.C. Box 3265 .

Harrisburg, PA 17105-3265

Re: Pennsylvania Public Utility Commission, et al. v. Duquesne Light Company; Docket
Nos. R-2013-2372129, C-2013-2390562, et al.

OBJECTIONS OF NRG POWER MIDWEST LP, NRG ENERGY CENTER PITTSBURGH
LLC, AND RELIANT ENERGY NORTHEAST LLC TO THE JOINT PETITION FOR NON-
UNANIMOUS SETTLEMENT

Dear Secretary Chiavetta:

In accordance with Administrative Law Judge Conrad A. Johnson's Third Interim Order,
dated January 23, 2014, in the above-referenced matter, enclosed for filing with the Commission
please find the Objections of NRG Power Midwest LP, NRG Energy Center Pittsburgh LLC, and
Reliant Energy Northeast LLC to the Joint Petition for Non-Unanimous Settlement. All active parties
to this proceeding have been served in accordance with the enclosed Certificate of Service.

Please do not hesitate to contact me should you have any questions regarding this filing or
require additional information. Please date-stamp the extra enclosed copy of the filing and return it
with our messenger. Thank you for your attention to this matter.

Sincerely,

David P. Zambl

y:
Counsel for NRG Powe st L P, NRG Energy
Center Pittsburgh LLC, and Reliant Energy Northeast
LLC
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Administrative Law Judge
Conrad A. Johnson

Pennsylvania Public Utility Commission

¢ Docket Nos. R-2013-2372129
Office of Consumer Advocate : C-2013-2379084
Office of Small Business Advocate : C-2013-2380474
Jacqueline and Robert Miller : C-2013-2383835
Gwendolyn L. LeVert : C-2013-2383980
Duquesne Industrial Intervenors - :

Aimee-Marie Dorsten

C-2013-2385292
Connie Schiavoe

C-2013-2386037

: C-2013-2386284
NRG Power Midwest LP, NRG Encrgy Center : C-2013-2390562
Pitisburgh LLC, and Reliant Energy Northeast : a '59.__;
LLC - =] .
‘ : P
Dugquesne Light Company : -
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OBJECTIONS OF THE NRG COMPANIES

TO THE JOINT PETITION FOR NON-UNANIMOUS SETTLEMENT

Pursuant to 52 Pa. Code § 5.232(c) and the January 23, 2014 Third Intcrim Order of the
Presiding Officer in this proceeding, NRG Power Midwest LP, NRG Energy Center Pittsburgh
LLC, and Reliant Energy Northeast LLC (together, the “NRG Companies™) hereby submit their
objections to the Joint Petition for Approval of Non-Unanimous Settlement (*Non-Unanimous

Setttement”) filed on January 16, 2014, by Duquesne Light Company (“Duquesne Light”).
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. BACKGROUND

On August 2, 2013, Duquesnc Light filed with the Pennsylvania Public Utility
Commission (“Commission™) at Docket No. R-2013-2372129 Supplement No. 81 (o the
company’s Tariff Electric — Pa. P.U.C. No. 24 (“Tarifl™"), representing a request for, among other
things, a general increase in electric distribution rates.

On September 26, 2013, the Commission entered an order in the above-captioned
proceeding. The order initiated an investigation of the proposed Supplement No. 81 and further
provided that consideration should also be given to the reasonableness of Duquesne Light’s
cxisting rates, rules, and regulations.

On October 28, 2013, thc NRG Companics timely filed a formal complaint
(“*Complaint™) at Docket No. C- 2013-2390562 in the Duquesne Light rate proceeding. Among
other things, the NRG Companies expressed concern regarding Duquesne Light’s Tariff Rider
No. 18 ~ Rate for Purchase of Electric Energy from Customer-Owned Renewable Resources
Generating Facilities (“Rider No. 18), a provision contained within Duquesne Light’s existing
rates, rules, and regulations. Rider No. 18 establishes the price at which Duquesne Light will
purchase electricity from certain small generators that are also Duquesne Light customers.

On December 16, 17 and 20, 2013, evidentiary hearings were held in this matter, which
included the entry of prepared testimony and cross-examination of several of the parties’
witnesses.

In accordance with the litigation schedule established in this proceeding, the parties
served main briefs in this matter on January 6, 2014, and reply briefs on January 17, 2014.

On January 16, 2014, Duquesne Light filed the Non-Unanimous Scttlement on behalfl of

itself and the Commission’s Burcau of Investigation & Enforcement, the Office of Consumer
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Advocate, the Office of Small Business Advocate, the Coalition for Affordable Utility Service
and Energy Efficiency in Pennsylvania, the Duquesne Industrial Intervenors, Citizens for

Pennsylvania’s Future and United States Steel Corporation (together, “Joint Petitioners™).

IL. LEGAL STANDARDS

While it is the policy of the Commission to encourage settlements between the parties, 52
Pa. Code §§ 5.231, 69.401, the terms and conditions of any scttlement must nevertheless be
within the public interest. Pa. Pub. Util. Comm'n v. York Warer Co., Docket No. R-00049165
(Order entered October 4, 2004); Pa. Pub. Util. Comm'n v, C S Water and Sewer Associates, 74
Pa. P.U.C. 767 (1991). Pursuant to 66 Pa. C.S. § 315(a), the public utility bears the burden of
proving in Commission-initiated proccedings that its proposed and existing rates arc just and
reasonable. As a result, Duquesne Light bears the burden of proof with respect to proving that
the rate increase‘ proposed in the Non-Unanimous Settlement, as well as other provisions of its
tariff, are just and reasonable. However, the Joint Petitioncrs together bear the burden of proving
that the proposed Non-Unanimous Scitlement is in the public interest. Pa. Pub. Util. Comm 'n v,

Peoples TWP LLC, Docket No. R-2013-2355886 (Opinion and Order entered Dccember 19,

2013).

I1I.  OBJECTIONS

The Commission should not approve the Non-Unanimous Settlement as proposed
because it is not in the public interest. The Settlement does not address the concerns raised about
Rider No. 18. Specifically, as the NRG Companies have argucd in their Main Brief and Reply
Brief, which arguments are incorporated herein by reference, Rider No. 18 is in direct conflict

with the Electricity Generation Customer Choice and Competition Act (the “Competition Act™),
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66 Pa. C.S. § 2801 er seq., and the Alternative Energy Portfolio Standards Act (“AEPS Act”), 73
:S. § 1648.1 ef seq., and no longer serves a legitimate purpose. Rather, it is an outdated tariff
provision that reflects a regulatory scheme that no longer applies in Pennsylvania and which has
never been revised to account for restructuring of the electric utility industry, the development of
a competitive market for generation and related services and the default service obligations of
electric distribution companies. As such, Rider No. 18 as a matter of law is unjust, unreasonablc
and otherwise contrary to the public interest. Not only has Duquesne Light failed to show that
Rider No. 18 is just and reasonable, by allowing Rider No. 18 to maintain the force and effect of
law, the Non-Unanimous Sctilement would not be in the public interest.  Accordingly, the
Commission should not approve the Non-Unanimous Scttlement as proposed.

If the Commission is inclined to approve the Non-Unanimous Settlement, it should do so
only on the condition that Duquesne Light remove Rider No. 18 from its Tariff. In the
alternative, should the Commission determine that Rider No. |8 should not be climinated
entirely, it should require Duquesne Light, as a condition of its approval, to modify the six cents
per kilowatt-hour price contained in Rider No. 18 to a price that reflects the average PIM
Interconncct locational marginal price for energy in the Duquesne Zone.

The NRG Companics note that the Joint Petitioners have requested that the Commission
terminate its investigation into this matter, mark the matter closed and issue an order terminating
the proceeding. Non-Unanimous Settlement 17. Because the Complaint has been consolidated
with the basc rate casc and the Commission directed the examination of Duquesne Light’s

existing tariff provisions, this relief should not be granted until the issues related to Rider No. 18

have been fully resolved.

LEGALME09126:3 4



The Commission’s statutory responsibility in evaluating the Non-Unanimous Settlement
is to determine whether it is in the “public” interest — not the interest of Duquesne Light; not the
interest of Beaver Falls Municipal Authority; not the interest of Beaver Valley Power Company;
and, not the interest of the NRG Companies. The public interest is broader than the individual
cconomic interests of specific persons or entities.

Base rate proceedings represent the primary process by which the Commission
periodically cleanses the tariffs of its regulated public utilities in order to ensure that the tariffs,
which have the force and effect of law, remain consistent with the law and with the
Commission’s regulatory scheme implementing the law. Rider No. 18 is no longer consistent
with the law or the Commission’s regulatory scheme and, therefore, should be removed in its
entirety from Duquesne Light’s tariff. The Commission has the exclusive authority to determine
what can and cannot be contained in Duquesne Light’s Commission-approved tarift and it should
not permit Duquesne Light and Beaver Falls Municipal Authority to continue to use Rider No.
I8 as a shicld to protect themselves indefinitely from change. Such use of a tariff is not in the

public interest.

IV. CONCLUSION

Both the Competition Act and the AEPS Act, in conjunction with the market for
competitive generation in Pennsylvania, have rendered Rider No. 18 obsolete. Rider No. 18 is a
relic of an outdated regulatory scheme and directly conflicts with current law and is therefore
unjust, unreasonable and otherwise contrary to the public interest. The Non-Unanimous
Settlement is not in the public interest because it would allow Rider No. 18 to remain in the
Tariff. As a result, the Commission should not approve the Non-Unanimous Settlement. In the

alternative, the Commission should condition any approval of the Non-Unanimous Settlement by
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requiring Duquesne Light to either eliminatc or modify Rider No. 18 as requested by the NRG

Companics.

T Respectfully submitted,

Harrisburg, PA 17101

Tel:  (717) 703-5892

Fax:  (215)989-4216

Email: dzambito@cozen.com

jbelcher@cozen.com
Counsel for NRG Power Midwest LP,
NRG Energy Center Pittsburgh LLC, and
Reliant Energy Northeast LLC
DATED: January 30, 2014
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CERTIFICATE OF SERVICE
Docket Nos. R-2013-2372129, C-2013-2390562, et al.

| hereby certify that | have this day served a true copy of the Objections of NRG Power Midwest
LP, NRG Energy Center Pittsburgh LLC and Reliant Energy Northeast LLC to the Joint Petition for Non-
Unanimous Settlement, upon the parties, listed below, in accordance with the requirements of 52 Pa.

Code § 1.54 (relating to service by a party).

VIA ELECTRONIC & FIRST CLASS MAIL

Honorable Conrad A. Johnson
Pennsylvania Public Utility Commission
Piatt Place

301 Fifth Avenue

Room 220

Pittsburgh, PA 15222

Robert H. Hoaglund, I, Esq.
Tishekia E. Williams, Esqg.
Duquesne Light Company

411 Seventh Avenue, 16th Floor
Pittsburgh, PA 15219
rhoaglund@duglight.com
twilliams@duglight.com

Michael W. Gang, Esq.

Anthony D. Kanagy, Esq.

David B. MacGregor, Esq.
Christopher T. Wright, Esq.

Post & Schell, P.C.

17 North Second Street, 12th Floor
Harrisburg, PA 17101-1601
mgang@postschell.com
akanagy@postschell.com
dmacgreger@postschell.com
cwright@postschell.com

Counsel for Duquesne Light Company

Candis A. Tunilo, Esq.
David T. Evrard, Esq.

Amy E, Hirakis, Esq.

Office of Consumer Advocate
555 Walnut Street

Forum Place, Sth Floor
Harrisburg, PA 17101-1923
ctunilo@paoca.org
devrard@paoca.org
ahirakis@paoca.org
{C-2013-2379084)
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Sharon E. Webb, Esq.

Office of Small Business Advocate
300 North Second Street, Suite 1102
Harrisburg, PA 17101
swebb@pa.gov

(C-2013-2380474)

Charles Daniel Shields, Esq.

Scott B. Granger, Esq.

Bureau of Investigation & Enforcement
Pennsyivania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265
chshields@pa.gov

sgranger@pa.gov

Theodore S. Robinson
Citizen Power

2121 Murray Avenue
Pittsburgh, PA 15217
robinson@citizenpower.com
Counsel for Citizen Power

Todd S. Stewart, Esq.

Hawke McKeon & Sniscak LLP

P.O. Box 1778

100 N. Tenth Street

Harrisburg, PA 17105-1778
tsstewart@hmslegal.com

Counsel for Interstate Gas Supply, Inc.

Derrick Price Williamson, Esq.
Barry A. Naum, Esq.

Spilman Thomas & Battle, PLLC ~
1100 Bent Creek Bivd., Ste. 101 5~ 2
Mechanicsburg, PA 17050 =3 e
dwiliamson@spilmanlaw.com —__ =
bnaum@spilmanlaw.com TE o
Counsel for U.S. Steel ~ 9
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Scott J. Rubin, Esqg.

333 Oak Lane

Bloomsburg, PA 17815-2036
scott.j.rubin@gmail.com
Counsel for { B EW., Local 29

Harry S. Geller, Esq.

Patrick M. Cicero, Esq.
Pennsylvania Utility Law Project
118 Locust Street

Harrisburg, PA 17101
pulp@palegalaid.net

Counsel for CAUSE-PA

Pamela C. Polacek, Esq.
Teresa K. Schmittberger, Esq.
McNees Wallace & Nurick
100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108-1166
ppolacek@mwn.com
tschmittberger@mwn.com

Counsel for Duquesne industrial Infervenors

{C-2013-2385292)

Charlie King

Edward D. Christian

Snavely King Majoros & Assoc., Inc.
4351 Garden City Drive, Suite 350
Landover, MG 20785
charlieking@snavely-king.com
echristian@snavely-king.com
Consultants for OCA

Roger D. Colton

Fisher, Sheehan & Colton
34 Warwick Road
Belmont, MA 02478
roger@fsconline.com
Consuitants for OCA

David J. Effron

Berkshire Consulting Services
12 Pond Path

Northampton, NJ 03862
djeffron@aol.com
Consultants for OCA

DATED: January 30, 2014
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Joseph L. Vullo, Esq.

1460 Wyoming Avenue 2 =

Forty Fort, PA 18704 A
jivullo@aol.com ?Dn &= e
Counsel for CAAP oo 3 O

=v & 0

George Jugovic, Jr., Esq. N - <
Heather Langeland, Esq. i‘;;%v =
200 First Avenue, Suite 200 Pt w -,
Pittsburgh, PA 15222 2 o
Jugovic@pennfuture.org ¥ on
Langeland@pennturue.org e
Counsel for PennFuttire

John F. Povilaitis, Esquire

Alan M. Seltzer, Esquire

Buchanan Ingersoll & Rooney, PC

409 North Second street, Suite 500
Harrisburg, PA 17101-1357

Counsel for Beaver Falls Municipal Authority

CONSULTANTS
{(VIA ELECTRONIC MAIL ONLY)

Glenn A. Watkins

Technical Associates, Inc.

9030 Stony Point Parkway, Suite 580
Richmond, VA 23235
watkinsg@tai-econ.com

Consultants for OCA

Brian Kalcic, Censultant

Excel Consulting

225 S. Meramec Avenue, Suite 720-T
St. Louis, MO 63105

excel.consulting@sbcglobal.net
Consuitants for OSBA

Jeffry Pollock
J. Pollock, Inc.
12655 Olive Bivd, Suite 335
St. Louis, MO 63141
jpollock@jpollockine.com
nsultants for Dif
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