BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Edward Ferguson




:








:


v.





:

C-2013-2360708 








:

PECO Energy Company



:

INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

INTRODUCTION

In this case, Edward Ferguson (“Complainant”) requested PECO Energy Company (“PECO” or “Company” or “Respondent”) to provide him with a payment agreement.  The Complainant is a current Customer Assistance Program (“CAP”) customer and his balance is comprised of CAP arrears.  Because of the Commission’s statute the Complainant cannot receive a payment agreement on his outstanding balance which is all CAP arrears.  
Complainant is a residential heating customer.  PECO claimed no notice of residential heating until it went to the customer’s property to investigate this high bill formal complaint (“Complaint”).  However, PECO’s witness stated that the usage data of the Complainant is consistent with a winter heating customer.  Applicable Commission precedent, PECO’s approved tariff and statute dictate that actual notice to the Company by the customer is necessary for the customer to receive the advantageous rate when multiple rates are applicable.  Actual notice of the electric heating appliance was not obtained prior to the Company conducting the field investigation which addressed the instant Complaint.  Therefore, the Company addressed the change to the more advantageous rate for the Complainant appropriately.

HISTORY OF THE PROCEEDING
On April 29, 2013, the Complainant filed a Complaint against PECO with the Pennsylvania Public Utility Commission (“PUC” or “Commission”).  Complainant believed someone was stealing his electric service because among other things, a wire was down in Complainant’s backyard at 5122 Malcolm Street, Philadelphia, Pennsylvania (“service address”).  Complainant requested a payment agreement. 
This Complaint is a timely appeal from the informal complaint filed with the Commission’s Bureau of Consumer Services (“BCS”) at Case No. 003078207.  BCS dismissed the informal complaint by decision issued on April 9, 2013.  BCS concluded that by statute at 66 Pa.C.S. § 1405(c), the Commission did not have the authority to issue a payment agreement to the Complainant because the Complainant received discounted electric service as a participant of the Company’s customer assistance program (“CAP”).  
On May 7, 2013, PECO filed its Answer and New Matter to the Complaint.  Respondent stated that Complainant never reported to the Company a downed electric line or requested a high bill investigation.  PECO further contended that Complainant is not entitled to another payment agreement pursuant to 66 Pa.C.S. § 1405(c).

By New Matter PECO stated that Complainant enrolled in the Company’s CAP on April 22, 2008.  PECO forgave $6,087.19 on March 17, 2009, and forgave $4,290.66 on October 18, 2011.  Complainant is currently enrolled in CAP receiving a 41% discount electric service rate on the first 650 kilowatt hours of electric usage.  Complainant’s current balance contains CAP arrears.  PECO contended that the Commission has no authority to grant the Complainant another payment agreement on his balance that contains CAP arrears pursuant to 66 Pa.C.S. § 1405(c); and thus, PECO requested that the instant Complaint be dismissed.



On May 17, 2013, a Hearing Notice was sent scheduling an Initial In-Person Hearing on Wednesday, July 17, 2013 at 10:00 a.m. with Administrative Law Judge (“ALJ”) Angela T. Jones presiding.  

By Prehearing Order dated May 22, 2013, the undersigned ALJ gave direction as to the proper procedure for this matter.  


On June 17, 2013, the undersigned ALJ received communication that the Complainant obtains medical procedures regularly scheduled on Monday, Wednesday and Friday.  The Complainant requested that the In-Person Hearing be rescheduled for either Tuesday or Thursday.  


By Order dated June 20, 2013, the undersigned ALJ granted the Complainant’s request and directed that the evidentiary hearing be rescheduled for either Tuesday or Thursday.



By Hearing Notice dated June 26, 2013, the scheduled July 17, 2013 Initial Hearing was cancelled and rescheduled for Tuesday, August 20, 2013.



On August 19, 2013, the undersigned received by facsimile a Notice of Appearance from Michael S. Swerling, Esquire to represent PECO.



The evidentiary hearing convened as scheduled.  Complainant was present and represented himself.  Mr. Swerling was present as counsel for PECO accompanied by two witnesses.  The Complainant moved the following exhibits into evidence:

1. Complainant Exhibit 1-PECO bill dated October 10, 2012;

2. Complainant Exhibit 2- PECO bill dated November 8, 2012;

3. Complainant Exhibit 3- PECO bill dated December 11, 2012;

4. Complainant Exhibit 4- PECO bill dated May 13, 2013;

5. Complainant Exhibit 5- PECO bill dated June 12, 2013;

6. Complainant Exhibit 6- PECO bill dated July 12, 2013;

7. Complainant Exhibit 7- PECO bill dated August 12, 2013; and
8. Complainant Exhibit 8- PECO bill dated June 21, 2013;

All eight exhibits were admitted into the record without objection.  PECO presented two witnesses, Renee Tarpley and Thomas Lerro.  Respondent submitted the following exhibits:

1. PECO Exhibit 1-Account Statement for service address;

2. PECO Exhibit 2-Complainant CAP history;

3. PECO Exhibit 3-Complainant payment agreement history;

4. PECO Exhibit 4-Service Order on May 7, 2013;

5. PECO Exhibit 5-High Bill Investigation June 20, 2013;

6. PECO Exhibit 6-August 13, 2012, letter of explanation; and
7. PECO Exhibit 7-BCS
 Decision dated April 9, 2013.
All seven exhibits were admitted into the record without objection.  



During the course of the presentation of the Respondent’s evidence, it was revealed that the Complainant was billed at the residential rate when he should have been billed at the discounted residential heating rate.  The undersigned ALJ requested a legal memorandum from counsel for PECO discussing whether the Company complied with the Commission’s billing regulations.  The evidentiary hearing generated transcribed testimony of 91 pages.  The evidentiary hearing adjourned on August 20, 2013.



By Order #3 dated August 22, 2013, the undersigned ALJ provided procedure for the Respondent’s legal memorandum and the response, if any, by the Complainant.  In compliance with Order #3, Respondent submitted a legal memorandum as directed.  The Complainant did not respond to the memorandum.  The legal memorandum was filed with the Secretary’s Bureau.
  The record closed on September 16, 2013.    


This matter is now ripe for decision.    
FINDINGS OF FACT

1. Complainant, Edward Ferguson, resides at 5122 Malcolm Street, Philadelphia, Pennsylvania (“service address”) and has received electric service at this address from PECO since 2008.  Tr.  8-9, 44.  
2. Complainant is a residential electric heat customer.  He is currently billed at the electric residential heating rate and is currently enrolled in CAP.  At the CAP rate, Complainant receives a 41% discount on the first 650 kWh of usage.  Tr. 50-51.

3. Complainant’s electric appliances are: a side-by-side refrigerator; a microwave; a washer; a dryer; one air conditioning window unit; 16 feet of baseboard heat; and one 32” television.  Complainant uses a kerosene heater in the winter.  Tr. 9, 13, 15, 31, 34-35, 65-66, PECO Exhibit 5.
4. Complainant thought that his line for electric was down and called PECO in the spring of 2013 to investigate the downed wire and to address why his electric bills were high.  Complainant later determined that his line for electric was not down.  Tr. 9-11, 31-32.

5. The service address is a house, attached on both sides.  It has two bedrooms, a bath, a living room, a little dining room and a little kitchen.  Tr. 11.

6. Complainant is currently the only occupant at the service address.  Complainant’s adult daughter was living at the service address but moved out about April 2013.  Tr. 12.

7. Complainant’s bills are always high in the winter months.  Tr. 13.

8. Complainant had an electric stove but it caught fire in March 2013.  Complainant’s landlady replaced it with a gas stove.  Tr. 14.

9. The baseboard heat is in the dining room and in only one of the bedrooms.  Complainant does not use the baseboard heat in the bedroom. Tr. 31.

10. On July 20, 2012, Complainant was receiving medical treatment and was enrolled in CAP.  On this date, Complainant’s wife
 made a partial payment rather than the full payment for the Complainant’s electric service.  Tr. 16-18.

11. After July 20, 2012, Complainant received bills in excess of $2,000 for his electric service.  Tr.  18.

12. Complainant was not aware of any forgiveness on his electric service account until he received the Answer to his Complaint from PECO dated May 7, 2013.  Tr. 21-22.

13. Complainant received a letter from PECO in August 2011 stating that he was reinstated in CAP.  Tr. 23, 53, PECO Exhibit 2.

14. Complainant receives disability payments in the amount of $1,436 per month as income.  Tr. 26.

15. Complainant’s wife, daughter and son would periodically come to the service address and assist him.  Complainant required assistance because of his medical treatment.  There are times when either Complainant’s daughter or son are in the bedroom upstairs as guests.  Tr. 35.

16. Complainant received about $16 worth of food stamps but he has not received them for about two years.  Tr. 36.

17. Renee Tarpley is a senior regulatory assessor at PECO.  She is responsible for reviewing formal and informal complaints of PECO customers filed with the PUC.  Tr. 48-49.

18. Complainant had a consistent payment history until June 2012.  Complainant has not paid for electric service since June 2012.  Tr. 18-19, 51, PECO Exhibit 1.

19. Complainant’s outstanding balance is $3,157.37.  Tr. 51, PECO Exhibit 1.

20. Complainant’s electric usage increases during the winter months, that being from October through January.  Tr. 51-52.
21. Complainant initially enrolled in CAP on April 22, 2008.  The bill that was issued on April 11, 2008, was $6,342.13, which was due on May 5, 2008.  PECO gave forgiveness if the customer paid the bills timely for approximately 12 months.  On March 17, 2009, PECO forgave $6,087.19.  Tr. 52-54.

22. Complainant was removed from CAP on April 1, 2011, but was placed back in CAP on August 2, 2011.  Tr. 52-53, PECO Exhibit 2.

23. On September 2011, PECO did a CAP initiative for customers who enrolled in CAP and had bills that exceeded $1,000.00.  The Company’s initiative forgave the amount due that was in excess of $1,000.00.  PECO then placed the customer on a payment agreement for the outstanding $1,000.00 that was due at $16.66 per month plus the budget bill per month.  Complainant received this initiative and consequently the Company forgave $290.66 on October 18, 2011.  Tr. 53-55, PECO Exhibit 2.  
24. Complainant is currently enrolled in CAP but due for recertification for the program by the end of September 2013.  Tr. 53.

25. Complainant has received four payment agreements from the Company.  The last payment agreement was in October 18, 2011.  None of the payment agreements were kept.  All of the payment agreements were Company agreements.  Complainant has not had a Commission-issued payment agreement.  Tr. 56, PECO Exhibit 3. 

26. PECO became aware of the Complainant’s concern of a downed wire at the service address through this Complaint.  PECO sent a field technician to investigate the Complainant’s suggestion that there was a downed wire at the service address.  The field technician reported there was no downed wire for electric service.  The Complainant was told to make an appointment with the Company’s high bill department to investigate his high bills.  Tr. 57, 61, PECO Exhibit 4.

27. PECO sent a letter dated August 13, 2013, to the Complainant explaining the Company’s position regarding the Complaint.  Tr. 59, PECO Exhibit 6.

28. BCS rendered a decision dated April 9, 2013, at Case No. 003079207 on Complainant’s informal complaint.  BCS dismissed the informal complaint because the Complainant was receiving a CAP rate for his electric service.  BCS dismissed the informal complaint pursuant to the Commission statute at 66 Pa.C.S. 1405(c). Tr. 60-61, PECO Exhibit 7.
29. Thomas Lerro is employed by PECO as a senior field foreman, upgrade supervisor for high bill field investigations.  He reviews and supervises employees who visit properties regarding customers complaining of high bills.  Tr. 62-63.
30. PECO performed a high bill investigation at the service address on June 20, 2013.  During the investigation, the meter was read, the meter was tested for accuracy through a passing load test, and an appliance analysis was taken of the service address to determine the potential usage of electric service at the property.  It was discovered that the Complainant had baseboard heat and was billed at a less advantageous rate.  Thus, the Complainant’s rate for electric service was changed to CAP residential heating rate and re-billed from September 11, 2011 through to June 20, 2013.  Tr. 64-65, 68-69, PECO Exhibit 5.

31. Prior to the field investigation on June 20, 2013, PECO was not aware that the Complainant had baseboard electric heat, and thus, was unaware that the Complainant should have been billed at the residential heating rate.  Prior to June 20, 2013, PECO billed Complainant at the residential rate.  Tr. 69-70, 81-82.
32. From the field investigation it was determined that the service address had  53.5 daily average use (“DAU”) for summer usage and 1/16 DAU for the winter usage.  Tr. 66-67, PECO Exhibit 5.

33. The difference between what the customer uses in electric service and the budget billing is the deferred amount.  In the instant proceeding, the difference between what the Complainant was actually billed on the CAP residential rate and the CAP residential heating rate amounted to $196.75 over 15 months from September 2011 to June 2013.  This amount was credited to the Complainant’s account for the bill issued in July 2013.  Tr. 77-78.

34. Complainant was told that this credit was due to the rate change of electric usage in the August 13, 2013, letter sent by PECO.  Tr. 78, PECO Exhibit 6.

35. PECO made the re-billing credit over a period of two heating seasons or 15 months from September 2011 to June 2013 and not four years.  PECO is capable of re-billing a credit over four years.  Tr. 78-79.

36. PECO’s policy upon discovering a customer is to be billed at the discounted residential heating rate, informs the customer of the change in rate and re-bills the customer for one heating season.  The Company’s position is to re-bill the credit as a courtesy to the customer because the Company does not know when the electric heating was installed at the service address.  If the customer produces a receipt or invoice showing installation of the electric heating appliances, then the Company will use that date.  Tr. 82-84.

37. It is PECO’s position that it is the responsibility of the customer to contact PECO if the customer qualifies for a different discounted rate than the rate at which the customer is billed.  Once the customer contacts PECO, PECO would investigate to see if any type of rate change is appropriate.  Tr. 85.

DISCUSSION

In the present formal Complaint, Mr. Ferguson alleged that someone may be stealing electric service because he believed there was a downed wire at his service address.  Complainant also stated that his bills were high.  As relief, the Complainant requested a payment arrangement.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).
Complainant testified that he leases the Service Address from his wife who is the landlord.
  Tr. 25-26.  Complainant was regularly paying pursuant to his payment agreement for his electric service until June 4, 2012, when he was hospitalized for a medical condition, and his bill was not paid in full pursuant to the payment agreement.  Tr. 16-17, PECO Exhibit 1.  Complainant is a CAP customer and receives electric service at a discounted rate of 41% off the first 650 kWh.  Tr. 50-51.  Complainant has not paid for his electric service since June 2012.  Tr. 51, PECO Exhibit 2.  
The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requests for Commission-issued payment agreements.  This law provides strict guidelines that the Commission must follow in handling customer complaints.
Customer Assistance Program Balance


The Commission has no authority to establish a payment agreement on amounts subject to customer assistance program rates.  The provision at Section 1405(c) of the Public Utility Code states,
(c)
Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa.C.S. §1405(c).



The Complainant was enrolled in PECO’s CAP program initially on April 22, 2008.  Tr. 52, PECO Exhibit 2.  The Complainant received a monthly discount on his utility charges and was eligible and received arrearage forgiveness on March 17, 2009, in the amount of $6,087.12 and again on September 11, 2011, in the amount of $290.66 as provided by the provisions of PECO’s customer assistance program.  Tr. 52-55, PECO Exhibits 1 and 2.  As of the date of the hearing, the Complainant’s account balance included $3,157.37 in CAP arrears.  Tr. 51.  The Commission cannot order a payment agreement on this amount; it must be timely paid, pursuant to 66 Pa.C.S. § 1405(c).  See Deborah Amaker v. PECO Energy Company, Docket No. F-02231549, Final Order entered February 17 2009.


The Complaint is denied as to the Complainant’s request for a payment agreement because the entire balance due is subject to CAP rates.

Credit Applied by PECO to Correct Billed Rate
PECO had not visited the service address prior to June 20, 2013.  PECO was at the service address on June 20, 2013, to investigate the electric service because of the instant Complaint.  Complainant had not notified PECO that he used electric heat prior to the June 20, 2013, field visit when it was discovered that the service address had baseboard heat.  

PECO prior to the June 20, 2013, field investigation had billed Complainant at the CAP residential rate for his electric service.  PECO on June 20, 2013, noted that Complainant should be billed at the CAP residential heating rate which is reduced for electric heating customers.  While there is no culpability assigned to PECO for billing the Complainant at the CAP residential rate rather than the CAP residential heating rate, PECO erred in billing the Complainant because the Complainant was not appropriately billed for electric service used for heat during the winter season.

PECO contended that it is Company policy as a courtesy to customers, to credit the difference that the customer should have been billed for just one heating season.  The Company has issued bill inserts providing customers with information regarding the electric heating rate.  PECO contended that it is the responsibility of the customer to inform the Company to investigate whether their heating method qualifies for the electric heating rate discount.  Tr. 85.  When the Company receives notice of electric heat usage, the Company should bill the customer at the corresponding rate.  Once the error of the wrong rate was discovered by the Company in the instant case, PECO went back to September 2011 or 15 months, and calculated the appropriate credit to be applied to the Complainant’s account in the amount of $196.75.  Tr. 77-78.  



The Commission’s statute addresses situations when customers of utilities have multiple rates that apply to the service rendered.  Section of 1303 of the Public Utility Code states, in relevant part,
§ 1303.  Adherence to Tariffs. 

… Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.

66 Pa.C.S. § 1303.

It is ironic that the Company’s witness testified that the pattern of usage of the Complainant confirms that he uses electric for heat during the winter season.  The Company witness stated,

Q.  … Can you explain, based on the appliances and the kilowatt hours, if those appliance[s] can generate, how does that impact his seasonal usage patterns?

*


*


*

A. … On the investigation form itself, across the middle section, second block and third block, you’ll see an average kilowatts for summer, average kilowatts for winter.

*


*


*

The block to the right is the average winter use.  That takes in the account, not the air conditioning, it would take in account the electric baseboard.  We had an approximate value for kilowatt hours estimated at 3,489.  You divide that by 30 days in the average billing period and that comes out to about 116 kilowatts per day.
*


*


*

Q.  Now, looking at the previous page how does that analysis support the fact that the customer was using baseboard heat during the winter period?

A.  Well, you can see based on page 2 of Exhibit 5 during the winter months, and this is using the average daily readings or the readings for what the customer was billed on.  If you take a look at the November through December period working our way up from the bottom, you’ll see there was 1701 kilowatt hours used.  As the temperature during November or December of [2011] through January of [2012] got colder, went to 2500 and some change.  From February to March it jumps to 2800, and then back down from March to April back to 2000.  And then as the temperature – it shows that the heat is going off, it goes down to 900, 958 and then when the heat is off in May/June, 300 and all the way through, showing that not very much air conditioning use at the property or just minimal, but main bulk of the energy use is for the electric baseboard heating during the winter months.  
Tr. 66-68.  Based on the abovementioned testimony by the PECO witness, PECO determined that the baseboard heating appliance was used as the heating source during the winter season by the Complainant.  Thus, PECO had constructive notice, that this Complainant was using some sort of electric source during the winter heating season.  Moreover, PECO’s witness testified to such saying,

Q.  Can you give us your understanding of what the pattern of kilowatt hour usage looks like on [the Complainant’s] account?

A.  The pattern seems to increase during the winter months for this address and slightly during the summer, but mostly usage occurs between October and January significantly, like the customer is using some sort of heating device at the property.

Tr.  51-52.
PECO Supplement No. 8 to Tariff Electric Pa.P.U.C. No. 4, First Revised Page No. 19 states,

11.1 Choice of Rate.  When the class of service-supply or conditions of use are such that two or more Base Rates are available, a customer shall select the Base Rate on which the customer will be billed.

11.2 Company Assistance.  The Company upon request will, to a reasonable extent, assist customers in selecting the most advantageous Base Rate or rate application (i.e., Base rate tougher with applicable riders).

11.3 Rate Changes. …The Company will not make any Base Rate change retroactive, unless, in the Company’s sole judgment, the Company failed to adequately respond to a customer’s request for assistance or modification at the time of such request.

This tariff became effective January 1, 2011.  Consequently, this tariff is approved by the Commission.

Where a Complaint involves an existing, Commission-approved tariff, the burden falls upon the customer to prove that the charge or rule is no longer reasonable.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067, 63 Pa.Commw. 238 (Pa.Cmwlth. 1981).  A Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  Id; 66 Pa.C.S. § 316; and Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa.Cmwlth. 1997).  The burden of proof is on the Complainant to show that the application of the existing tariff at issue is applied unreasonably. 
Furthermore, the Commonwealth Court emphasized in Springfield Twp. v. Pa. Pub. Util. Comm’n, 676 A.2d 304 (Pa. Cmwlth. 1996), that public utilities are not required to bill customers on the most advantageous rate until after the utilities receive notice of service conditions.  Moreover, in The Victory Condominium Association v. PECO Energy Co., Opinion and Order, Docket No. C-2011-2268126, entered September 27, 2012, at 9-10 (Victory Condo), the Commission stated,

Utilities do not have an affirmative obligation to monitor the usage characteristics of their ratepayers and determine therefrom the proper rate to be charged.  Instead, the responsibility is upon the ratepayer to provide the utility company with actual notice of a change in service conditions before the utility must determine and supply service at the most advantageous rate.   

(Emphasis added.)   The Commission further cited City of Pittsburgh v. Duquesne Light Co., 54 Pa. PUC 460 (1980) as stating,
The more correct, sensible, and practical interpretation of § 1303 is that actual, not constructive, notice is required before a utility is required to determine and apply the most advantageous rate.  We adopt this interpretation.  The term “actual notice” includes such notice as is affirmatively proved to have been given to a party directly, and also such notice as a party is presumed to have received personally because facts within its knowledge were sufficient to place upon the party the duty to inquire about the fact or condition in question.  The former is to express actual notice – e.g., written or oral notice – and the latter is implied actual notice.

Victory Condo, at 10, citing, Springfield Twp. v. Pa. Pub. Util. Comm’n, 676 A.2d 304 (Pa. Cmwlth. 1996); and Mauro v. Duquesne Light Co., 69 Pa. PUC 105 (1989). 

The record is clear that PECO did not receive actual notice that the Complainant was in a position to receive more than one rate, let alone a more advantageous rate until the field investigation on June 20, 2013.  Commission precedent states that the Company needs actual notice of the method of usage which would qualify the Complainant for the more advantageous rate at issue.   When PECO obtained actual notice of the need for a rate change, PECO changed the rate.  PECO also exercised its discretion and made the rate change retroactive over 15 months.  PECO acted in compliance with applicable Commission statute, precedent and Commission-approved tariff.  
Furthermore, there is nothing in the record that shows PECO had actual notice of a more advantageous rate that could be used by the Complainant.  The record does not contain any instance where the Company had reason to look at the usage pattern of the Complainant or the appliances at the service address prior to this instant Complaint.  While there is a case that PECO had constructive notice, there is nothing in the record to support a finding that PECO had actual notice.  Constructive notice is not actual notice.  The Commission precedent requires the public utility to have actual notice that a more advantageous rate is applicable for the Complainant’s electric service.
Although the Complainant was correct, that his bills were high, the Complainant failed to provide PECO with actual notice that he was using electric heat and thus, should have been billed at a more advantageous rate.  The Complainant is not due any further credit than that which PECO gave out of its own discretion in the amount of $196.76.   
I find that the Respondent, PECO, acted appropriately in compliance with Commission statutes, regulations and precedent, regarding the Complainant’s charges for electric service at the service address. 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).
3. The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq., applies to this proceeding.

4. The Commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established in Chapter 14 of the Pennsylvania Public Utility Code.  66 Pa.C.S. § 1405.
5. Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.  66 Pa.C.S. § 1405(c).


6.
Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.  66 Pa.C.S. § 1303.


7.
Public utilities are not required to bill customers on the most advantageous rate until after the utilities receive notice of service conditions.  Springfield Twp. v. Pa. Pub. Util. Comm’n, 676 A.2d 304 (Pa. Cmwlth. 1996).
8. The ratepayer is required to provide actual or implied actual notice before a utility is required to determine and apply the most advantageous rate.  The Victory Condominium Association v. PECO Energy Co., Opinion and Order, Docket No. C-2011-2268126, entered September 27, 2012; Springfield Twp. v. Pa. Pub. Util. Comm’n, 676 A.2d 304 (Pa. Cmwlth. 1996); Mauro v. Duquesne Light Co., 69 Pa. PUC 105 (1989); City of Pittsburgh v. Duquesne Light Co., 54 Pa. PUC 460 (1980).
ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Edward Ferguson against PECO Energy Company at Docket No. C-2013-2360708 is dismissed.

2. That the Secretary mark this docket closed.

Date: January 8, 2014 


/s/






Angela T. Jones 



Administrative Law Judge
� 	66 Pa.C.S. is referred to as the “Public Utility Code.” 


� 	The Commission’s Bureau of Consumer Services (“BCS”).


� 	While preparing this Initial Decision, the undersigned ALJ noticed PECO’s counsel did not file the legal memorandum with the Secretary’s Bureau.  The undersigned ALJ submitted the legal memorandum to the Secretary’s Bureau on January 8, 2014.


� 	Complainant’s wife is the landlord of the service address.  Complainant is separated from his wife.  Complainant and his wife did not live together at the service address.  They lived together at 4840 Pine Street, Philadelphia, Pennsylvania in an apartment.  Tr. 25-26, 33.


� 	Complainant has been separated from his wife.  They have lived separately for eight years.  Tr. 16, 25.


� 	The variable distribution charge for the residential rate in the winter season is $6.10/kWh.  The variable distribution charge for the residential heating rate is $4.16/kWh in the winter season.  The variable distribution charge for the residential heating rate yields a discount to the customer of ($6.10-$4.16 = $1.94) $1.94/kWh compared to the residential rate.  See PECO legal memorandum dated September 9, 2013, at 4.
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