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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Interlocutory Review and Answer to Material Questions (Petition) filed on December 13, 2013, by Duquesne Light Company (DLC or Company) in the above-captioned proceeding.  In its Petition, DLC seeks interlocutory Commission review and answer to the following Material Questions:

(1)  Whether [the] NRG [Companies’][footnoteRef:1] Complaint must be dismissed for failure to join the affected QFs[footnoteRef:2] as necessary and indispensable parties; and  [1:  	The NRG Companies include NRG Power Midwest LP (NRG Midwest), NRG Energy Center Pittsburgh LLC, and Reliant Energy Northeast LLC, and will be referred to collectively herein as the NRG Companies. ]  [2:  	QFs stands for qualifying facilities.  DLC’s Tariff Rider No. 18 – Rate for Purchase of Electric Energy from Customer-Owned Renewable Resources Generating Facilities (Rider No. 18) establishes the rates to be paid for power produced by certain specified categories of QFs under the Public Utility Regulatory Policies Act of 1978 (PURPA), 16 U.S.C. §§ 824, et seq.  DLC St. 12-R at 19. ] 

(2)  Whether the PUC lacks authority to change the wholesale PURPA rate set forth in Rider No. 18? 

DLC requests that the Commission answer the Material Questions in the affirmative.  Petition at 2.

		By Secretarial Letter issued January 9, 2014, the Commission waived the thirty-day consideration period set forth in Section 5.303 of its Regulations, 52 Pa. Code § 5.303, in order to provide adequate time for a thorough review of the Material Questions.  See 52 Pa. Code § 1.2(c); see also C.S. Warthman Funeral Home, et al. v. GTE North, Incorporated, Docket No. C-00924416 (Order entered June 4, 1993).

For the reasons more fully discussed below, we shall decline to answer the Material Questions.

History of the Proceeding	

		On August 2, 2013, DLC filed Supplement No. 81 to Tariff Electric – Pa. P.U.C. No. 24 (Supplement No. 81) to become effective on October 1, 2013.  DLC proposed to increase rates to produce additional annual operating revenues of approximately $76.3 million, or an overall increase of 17.6% in annual distribution revenues, based on data for a Fully Projected Future Test Year (FPFTY) ending April 30, 2015.  

		On August 9, 2013, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a Notice of Appearance.  On August 16, 2013, the Office of Consumer Advocate (OCA) filed a Formal Complaint, Public Statement, and Notice of Appearance.  On August 22, 2013, the Office of Small Business Advocate (OSBA) filed a Formal Complaint, Public Statement, and Notice of Appearance.  

		By Order entered September 26, 2013, the Commission suspended the effective date of Supplement No. 81 by operation of law until May 1, 2014, and instituted an investigation into the lawfulness, justness, and reasonableness of the Company’s proposed and existing rates, rules, and regulations.  

On September 27, 2013, Duquesne Industrial Interveners (DII) filed a Formal Complaint.  

On October 28, 2013, the NRG Companies jointly filed a Formal Complaint.  In their Complaint, the NRG Companies alleged, inter alia, that Rider No. 18 may be discriminatory and requested that the Commission investigate this particular tariff provision to ensure that the terms, conditions, and electric energy purchase price continue to be just, reasonable, and non-discriminatory.  NRG Companies Complaint at ¶ 11.  Later in the proceeding, the NRG Companies requested that the Commission either modify the wholesale PURPA rates in Rider No. 18 or eliminate Rider No. 18.  NRG Midwest St. 1 at 6-7; St. 1-S at 6, 9, 12. 

Petitions to Intervene, which were subsequently granted, were filed by the following entities:  the International Brotherhood of Electrical Workers, Local 29 (IBEW); United States Steel Corporation (U.S. Steel); Citizen Power, Inc. (Citizen Power); Community Action Association of Pennsylvania (CAAP); the Coalition for Affordable Utility Service and Energy Efficiency in Pennsylvania (CAUSE-PA); Interstate Gas Supply, Inc. (IGS); Citizens for Pennsylvania’s Future (PennFuture); and Beaver Falls Municipal Authority (BFMA).  Various individuals filed Formal Complaints and Oppositions to the rate increase. 
 		
		A public input hearing was held on October 28, 2013, in the Borough of Green Tree, Pennsylvania.  Two customers made statements but did not testify on the record.  

The Parties served direct, rebuttal, and surrebuttal testimony, along with various exhibits.  

		On November 12, 2013, DLC filed Preliminary Objections raising the following objections to the portions of the NRG Companies’ Complaint pertaining to Rider No. 18:  the Complaint is beyond the scope of the instant base rate proceeding; the NRG Companies failed to join parties indispensable to the claims regarding the PURPA rates paid under Rider No. 18; and the relief the NRG Companies requested is beyond the Commission’s jurisdiction.  On November 22, 2013, the NRG Companies filed an Answer to DLC’s Preliminary Objections.  Administrative Law Judge (ALJ) Conrad A. Johnson denied the Company’s Preliminary Objections by Interim Order dated December 12, 2013.  

		On December 13, 2013, DLC filed a Motion to Sever the Rider No. 18 portion of the NRG Companies’ Complaint from this base rate proceeding.  The ALJ denied the Motion to Sever on the second day of hearings, December 17, 2013.  
Also on December 13, 2013, DLC filed the instant Petition.  

The Parties engaged in substantial formal and informal discovery, and DLC responded to approximately 500 discovery requests.  

Evidentiary hearings were held on December 16, 17, and 20, 2013.  At the hearings, the Parties advised the ALJ that all Parties, other than the NRG Companies, had reached a settlement of all base rate issues, and that the only issues remaining for decision were those issues raised by the NRG Companies.  Tr. at 71. 

During the hearings, the Parties’ respective testimony and exhibits were admitted into the record.  Certain Parties were cross-examined on issues raised by the NRG Companies, and the NRG Companies cross-examined I&E and the OCA witnesses.  

The record was closed on December 20, 2013.  The record consists of a transcript of 459 pages and the various statements and exhibits of the Parties.  

On December 23, 2013, DLC filed a Brief in Support of the Petition, BFMA filed a Brief in Support of the Petition, and the NRG Companies filed a Brief in Opposition to the Petition. 

On January 6, 2014, the following Parties filed Main Briefs:  BFMA, the NRG Companies, DLC, I&E, and the OCA.  

On January 16, 2014, the following Parties filed a Joint Petition for Approval of Non-Unanimous Settlement (Settlement):  DLC, I&E, the OCA, the OSBA, CAUSE-PA, DII, PennFuture, and U.S. Steel.  Other Parties, including the CAAP, Citizen Power, IGS, IBEW, and BFMA have indicated they do not oppose the Settlement.  The NRG Companies have reserved the right to oppose the Settlement.  NRG Companies M.B. at 7-8.  The Settlement provides for, inter alia, increases in rates designed to produce a net increase in annual distribution operating revenues of $48 million, based on a FPFTY ending April 30, 2015, to become effective for service rendered on and after May 1, 2014.  

On January 17, 2014, the following Parties filed Reply Briefs:  I&E, the OCA, BFMA, DLC, and the NRG Companies. 

Discussion

		We begin our discussion by addressing whether DLC’s Petition meets the standards for interlocutory review.  During the course of a proceeding and pursuant to the provisions of 52 Pa. Code § 5.302, a party may seek interlocutory review and answer to a material question which has arisen or is likely to arise.  The standards for interlocutory review are well established.  Section 5.302 of our Regulations, 52 Pa. Code § 5.302, requires that the petition “state . . . the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice – that is, the error and any prejudice flowing therefrom could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corp. and GTE Corp., Docket No. A-310200F0002, et al. (Order entered June 10, 1999); Pa. PUC v. Frontier Communications of Pa. Inc., Docket No. 
R-00984411 (Order entered February 11, 1999); In re: Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).  

Pursuant to 52 Pa. Code § 5.303, the Commission may take one of the following courses of action on requests for interlocutory review and answer to a material question:  

(1)	Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties.

(2)	Determine that the petition was improper and return the matter to the presiding officer.

(3)	Decline to answer the question.

(4)	Answer the question.

Generally, Petitions for Interlocutory Review are not favored, as the preferred approach is to permit proceedings to move forward in the normal course in order to provide all parties, the presiding officer, and the Commission with a full opportunity to develop the record, brief issues, and present arguments at each stage.  Re:  Philadelphia Gas Works Universal Service and Energy Conservation Plan, Docket No. M-00072021 (Order entered October 23, 2009), at 3.  

Positions of the Parties

	1.	Whether the qualifying facilities are indispensable parties

		In support of its Petition, DLC argues that the NRG Companies’ Complaint must be dismissed for failure to join all affected qualifying facilities.  DLC avers that the QFs are necessary and indispensable parties to the Complaint and that the NRG Companies’ failure to join them deprives the Commission of jurisdiction.  DLC Brief in Support at 5.  The Company explains that its Rider No. 18, which was approved by the Commission in 1981, establishes the rates to be paid for the wholesale power produced 


by QFs pursuant to PURPA.[footnoteRef:3]  According to DLC, there are two QFs that have existing power purchase agreements which are subject to the wholesale PURPA rate in Rider No. 18:  the negotiated power purchase agreement with Beaver Valley Power Company (BVPC) entered on August 18, 1982, and the negotiated power purchase agreement with BFMA entered on February 28, 1985.  Id. at 6.  DLC states that, as the successor to the entities that bought DLC’s generation facilities and QF obligations, the NRG Companies must pay the wholesale rate set forth in Rider No. 18.  DLC asserts that, if the Commission were to grant the relief requested by the NRG Companies and either eliminate Rider No. 18 or modify the rate in Rider No. 18, both of the QFs would be directly and materially affected.  As such, DLC contends that the two QFs are necessary and indispensable parties to the claims and relief sought by the NRG Companies.  Id. at 7.   [3:  	Rider No. 18 provides that the power produced by QFs will be purchased at the “rate of six (6) cents per kilowatt-hour, or at a rate based on the Company’s avoided costs when such costs exceed six (6) cents per kilowatt-hour.”  DLC St. 12-R at 20.  Under the Federal Energy Regulatory Commission (FERC) Regulations implementing PURPA, the electric utility is required to purchase electricity generated by a qualifying facility at the utility’s “avoided cost.”  18 C.F.R. § 292.304(a)(2).  “Avoided costs” are defined as “the incremental costs to an electric utility of electric energy or capacity or both which, but for the purchase from the qualifying facility or qualifying facilities, such utility would generate itself or purchase from another source.”  18 C.F.R. 
§ 292.101(b)(6).  ] 


		DLC notes that, to date, neither QF has been joined by NRG as a party to this base rate proceeding.  DLC acknowledges that BFMA has been granted intervenor status in this proceeding, but avers that an intervenor does not have the same rights as a party.  Id. n.8 (citing 52 Pa. Code § 5.75(c)).  DLC avers that it appears from recent Commission precedent that, if the NRG Companies’ Complaint is litigated as part of this base rate proceeding without first joining all indispensable parties, the parties would, at a minimum, be required to re-litigate these issues with all indispensable parties joined in the proceeding.  Id. at 8 (citing J3 Energy Group, Inc. v. West Penn Power Company, Docket No. C-2011-2219920 (Order entered October 31, 2013)).  The Company asserts that it would be a waste of the Commission’s and the Parties’ resources to litigate the NRG Companies’ Complaint without first joining all indispensable parties.  Accordingly, DLC requests that the Commission dismiss the Complaint as to the Rider No. 18 issues, without prejudice to refile and join all indispensable parties.  Id. at 10. 

		In its Brief in Support of the Petition, BFMA avers that BVPC satisfies each of the criteria for indispensability.  Brief in Support at 13 (citing Mechanicsburg Area Sch. Dist. v. Kline, 494 Pa. 476, 431 A.2d 953 (1981)).  BFMA asserts that, as QFs that stand to lose all or a substantial portion of the rate under which they have been paid for their facility generation, they each have a right or interest to the claim that is essential to the merits of the case because the Complaint concerns the price set under Rider No. 18.  BFMA states that the failure to join the two QFs, when their existing contract rights could be unilaterally modified by the Commission without being afforded the right to participate, violates the QFs’ procedural due process rights.  Id.  BFMA contends that the NRG Companies’ failure to name both QFs as indispensable parties deprives the Commission of jurisdiction to adjudicate the Complaint.  Id. at 14.  

In its Brief in Opposition to the Petition, the NRG Companies argue that the QFs are not necessary and indispensable parties to this proceeding.  The NRG Companies state that both BVPC and BFMA were served with copies of the Complaint, DLC has acknowledged that its attorneys have been in communication with both BVPC and BFMA, and one of the two QFs, BFMA, has intervened in this proceeding.  Brief in Opposition at 7.  As such, the NRG Companies aver that DLC’s argument regarding the failure to join an indispensable party only pertains to BVPC, and that BVPC willingly chose not to participate, despite being served with the Complaint.  Id. at 8.  

		The NRG Companies also aver that this is a rate case in which the Companies are seeking review of a tariff provision, Rider No. 18.  They state that, while BVPC may have contractual issues tied to Rider No. 18, this does not make BVPC any more necessary or indispensable than any other DLC customer that may be impacted by this rate case.  Id.  The NRG Companies contend that, although parties to a private contract may voluntarily reference a tariff in their agreement, this does not make them indispensable parties to subsequent proceedings brought by another party to alter that tariff.  Id. at 9. 
		
2.	Whether the Commission has the authority to change the wholesale PURPA rate set forth in Rider No. 18 


			DLC avers that the Commission lacks the authority to modify the wholesale PURPA rate in Rider No. 18 or to eliminate Rider No. 18, as requested by the NRG Companies.  DLC states that wholesale power supply agreements under PURPA are within the exclusive jurisdiction of FERC.  DLC Brief in Support at 10 (citing Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953, 965-66 (1986)).  DLC further states that, once a state regulatory commission establishes the “avoided cost” to be paid under PURPA, the state no longer has authority to regulate the QFs’ rate.  Id. (citing Freehold Cogeneration Assoc., L.P. v. Board of Regulatory Comm’rs, 44 F.3d 1178, 1190 (3d Cir. 1995)).  The Company avers that the Commission approved Rider No. 18, including the wholesale PURPA rate, in 1981 and is without the authority to alter, revise, or continually monitor the wholesale PURPA rates in the previously approved Rider No. 18.  Id. at 11 (citing West Penn Power Company v. Pa. PUC, 659 A.2d 1055, 1066 (Pa. Cmwlth. 1995)).  

			Alternatively, DLC requests that, if the Commission determines that it has authority to grant the relief requested by the NRG Companies or wants to have jurisdiction considered on a preliminary basis, the Rider No. 18 portion of the Complaint be severed from the base rate case and held in abeyance.  Id. at 13.  The Company avers that there is not sufficient time in this proceeding for the Parties to fully and adequately address the novel and complex issue regarding the appropriate “avoided costs” to be paid to the QFs in today’s electric market.  DLC states that the issues related to Rider No. 18 have arisen solely due to the NRG Companies’ challenges and do not have any effect on the agreed upon revenue requirement contained in the Settlement reached by all Parties, except the NRG Companies.  Id. at 14. 

			In its Brief in Support, BFMA avers that modification of the price in Rider No. 18 is beyond the Commission’s authority for two reasons.  First, BFMA states that, because utility tariffs have the force and effect of law, the QFs are entitled to the Rider No. 18 price as of July 1987 when the Commission grandfathered BFMA’s agreement with DLC and “locked-in” the Rider No. 18 price.  BFMA Brief in Support at 9 (citing Pa. PUC v. Duquesne Light Co., Docket No. R-860556 (Order entered July 20, 1987)). 
 
	Second, similar to DLC’s argument, BFMA argues that Rider No. 18 pertains to wholesale power supply agreements under PURPA that are within FERC’s exclusive jurisdiction.  BFMA avers that a state commission has the authority to implement PURPA in connection with the approval of contracts between utilities and QFs, but once the state commission has established the “avoided cost” to be paid, the state can no longer regulate the QFs’ rate.  Id. at 10.  BFMA additionally avers that, while the NRG Companies’ main argument is that it is paying an excessive amount in today’s market for energy provided by the QFs, this argument ignores that 18 C.F.R. 
§ 292.304(b)(5) acknowledges that rates for QF purchases based on estimates established by contract or other legally enforceable obligation do not violate FERC’s PURPA regulations if those rates are different from the avoided costs at the time of delivery.  Id. at 12. 

		In response to the argument that, after a state regulatory commission has approved the terms of a power purchase agreement, it cannot reconsider that approval, the NRG Companies aver that the rule in Freehold, supra, is applied strictly on a contract-by-contract basis and recognizes that parties to a power purchase agreement under PURPA are free to negotiate terms that differ from PURPA’s requirements.  NRG Companies Brief in Opposition at 10 (citing Freehold, 44 F.3d at 1187).  The NRG Companies assert that the issue in this case is a Commission-approved tariff and not the terms of a power purchase agreement, a distinction that DLC has failed to acknowledge.  They argue that they have not alleged a cause of action under any power purchase agreement or asked the Commission to construe or modify the terms of a power purchase agreement, rather, they have asked the Commission to review the justness, reasonableness, and discriminatory nature of a Commission-approved tariff.  Id. at 10.

		The NRG Companies state that, while the purchase power agreements between the two QFs may index the price for power to the tariff, this does not divest the Commission of jurisdiction to consider a tariff provision of otherwise general applicability to DLC customers.  The Companies aver that the Commission has exclusive jurisdiction over the rates, terms, and conditions contained in a public utility’s tariff and has the authority and duty to ensure that such terms remain just, reasonable, and non-discriminatory.  Id. at 11. 

3.	Whether the Commission should answer the material questions presented  

		DLC believes that compelling reasons for interlocutory review exist because, if the material questions it has raised are not resolved in the first instance, the Parties will have to litigate issues that are beyond the Commission’s authority and, at a minimum, will be required to re-litigate these same issues with all necessary and indispensable parties.  The Company avers that it would be a waste of the Commission’s and the Parties’ resources to litigate the NRG Companies’ Complaint without joining all indispensable parties and deciding the scope of the Commission’s jurisdiction in the first instance.  Petition at 2-3.

		BFMA also believes that the Commission should answer the material questions presented by DLC.  BFMA Brief in Support at 7.  BFMA avers that a clear statement that the Commission lacks jurisdiction over the Rider No. 18 issues raised in the NRG Companies’ Complaint would avoid needless and costly litigation by all Parties, including BFMA.  Id. at 8.  BFMA contends that the answers to the material questions are clear and compelling, because it is well-settled that the Commission cannot revisit or change QF rates once they have been approved.  Id.  Additionally, BFMA asserts that, absent the Commission’s proactive action in answering the material questions, it is possible that litigation regarding Rider No. 18 would continue until completion, only to be subject to a later challenge by indispensable parties and possible reversal by a successful challenge to the Commission’s jurisdiction.  Id. at 8-9.  BFMA requests that the Commission first answer the material question about its jurisdiction to change the Rider No. 18 price, because if the Commission determines that it lacks jurisdiction, there is no need to address the indispensable party issue as such a conclusion would not be adverse to the missing party, BVPC.  Id. at 9.

		The NRG Companies aver that consideration of the material questions is not necessary to protect the substantial rights of any party.  They state that, at this stage of the proceeding, three days of evidentiary hearings already have been held.  According to the NRG Companies, the material questions raised in the Petition are red-herrings that do not warrant delaying the proceeding for further consideration.  NRG Brief in Opposition at 12. 

Disposition

Given the procedural posture of this case, DLC’s Petition does not support the necessity for interlocutory review in order to prevent substantial prejudice; that is, that the error and any prejudice flowing therefrom could not be satisfactorily cured during the normal Commission review process.  The major concerns that have been expressed by DLC and BFMA in support of the Petition are that:  (1) the Commission lacks the authority to modify the wholesale PURPA rates in Rider No. 18 or to eliminate Rider No. 18, and (2) the NRG Complaint cannot be litigated without first joining all indispensable parties.  These Parties have averred that, if the Material Questions are not resolved in the first instance, the Parties will have to litigate issues that are beyond the Commission’s authority and may be required to re-litigate these same issues with all necessary and indispensable parties joined in this proceeding.  These concerns have little merit, as the Parties have already expended resources in fully vetting the factual and legal positions related to the Rider No. 18 issues.  At this stage in the proceeding, the Parties have submitted direct, rebuttal, and surrebuttal testimony, along with various exhibits; three days of evidentiary hearings have been held to address the Rider No. 18 issues raised in the NRG Companies’ Complaint; and the Parties have filed Main and Reply Briefs addressing the merits of the issues in the Complaint.  

For instance, the NRG Companies presented evidence and legal arguments that, since the restructuring of the electric utility industry in Pennsylvania and the passage of both the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. 
§ 2801, et seq., and the Alternative Energy Portfolio Standards Act, 73 P.S. § 1648.1, et seq., Rider No. 18 has become inconsistent with statutory law and the current regulatory scheme in Pennsylvania.  The NRG Companies argued that, as a result, Rider No. 18 is per se unjust and unreasonable and should be removed from DLC’s tariff.  NRG Companies M.B. at 8-11; Tr. at 237, 238, 245, 250, 251, 254.  In the alternative, the NRG Companies averred that the six-cent price in Rider No. 18 should be revised to reflect the current competitive market for electricity and DLC’s costs of purchasing the power in the market.  NRG Companies M.B. at 11-12; Tr. at 237, 238, 290.  

In turn, DLC asserted that the NRG Companies failed to meet their burden of proving that Rider No. 18 is unjust or unreasonable.  DLC argued that its obligation to purchase power from qualifying facilities under federal law cannot be preempted by state law or regulation; that the NRG Companies have failed to demonstrate that Rider No. 18 is outdated; and that the NRG Companies’ citation to current spot market prices does not support their position.  DLC M.B. at 53-62; Tr. at 240-242, 322-328, 380-381; DLC St. 12-R at 23-24.  DLC averred that it demonstrated, based on its recent history of the costs to acquire default service supply, that the six cents per kilowatt-hour rate in Rider No. 18 is within the range of reasonable rates paid by DLC to purchase power to provide default service.  DLC M.B. at 64; Tr. at 237- 238, 240-242.  Likewise, based on the evidence as a whole, BFMA contended that the NRG Companies failed to demonstrate that the price established in Rider No. 18 for DLC’s purchases of QF power should be modified.  BFMA M.B. at 21-31.  

Given the advanced procedural stage of this case, we find no compelling reason to preempt the normal review process prior to the ALJ rendering his decision in this proceeding.  Based on our review of the instant Petition, the Briefs in Support and in Opposition thereto, and the record that has been developed in this proceeding, we shall decline to answer the Material Questions presented by DLC.  
 
Conclusion

Based on our review of the instant Petition, the Briefs in Support and in Opposition thereto, and the record, we shall decline to answer the Material Questions; THEREFORE,

		IT IS ORDERED:

1. That, with regard to the Petition for Interlocutory Review and Answer to Material Questions, filed by Duquesne Light Company on December 13, 2013, we decline to answer the following Material Questions:

(1)  Whether [the] NRG [Companies’] Complaint must be dismissed for failure to join the affected QFs as necessary and indispensable parties; and

(2)  Whether the PUC lacks authority to change the wholesale PURPA rate set forth in Rider No. 18? 

2. That this matter is returned to the Office of Administrative Law Judge.
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BY THE COMMISSION


					Rosemary Chiavetta
					Secretary
							
ORDER ADOPTED:  February 6, 2014

ORDER ENTERED:  February 6, 2014


(SEAL)
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