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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Frank Veasey (Complainant) filed on November 18, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, which was issued on October 29, 2013, in the above-captioned proceeding.  Replies to Exceptions were filed by Philadelphia Gas Works (PGW or Company) on December 2, 2013.  For the reasons stated below, we shall deny the Complainant’s Exceptions.


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On March 11, 2013, Frank Veasey filed a Formal Complaint (Complaint) against PGW alleging that: his service had been terminated on August 24, 2012, without notice; his service had been terminated despite his being current on his bill; he had paid amounts requested by PGW; and, PGW had refused to restore service despite being presented with an emergency restoration order.  He also alleged that he had been on a budget plan with PGW and the budget amount was paid according to the plan terms.  As relief, the Complainant requested that:  (1) his service be restored; (2) he receive a payment arrangement; (3) PGW be ordered to pay him compensation for fees and costs incurred “to comply with PGW arbitrary service restoration refusals;” (4) PGW waive any and all security deposit charges; and (5) PGW be ordered to pay “medical treatment and compensatory damages for health problems suffered by the account holder over the course of the terminated service.” 

On April 29, 2013, PGW filed an Answer denying the material allegations of the Complaint but admitting that it issued a shut off notice on July 24, 2012, and terminated the Complainant’s service on August 28, 2012.  PGW further denied that there was an active budget agreement on the Complainant’s account in August 2012, as he had missed two payments resulting in his removal from the budget payment plan.  PGW also explained that it had received a medical certificate from the Complainant for service restoration in October 2012, but was unable to restore service because repairs were needed to the chimney and flue pipe at the service address.  The Company further explained that it attempted on several occasions to restore service, but the necessary repairs were never completed.  Finally, PGW stated that the Complainant had satisfied his account balance but had not paid a required reconnection fee or security deposit.  

Also on April 29, 2013, PGW filed Preliminary Objections seeking to dismiss the Complainant’s request for damages as impertinent matter, pursuant to 52 Pa. Code § 5.101(a)(2), on the grounds that the Commission lacks power to award monetary damages.  The Complainant did not file an Answer to the Preliminary Objections.  On May 31, 2013, the ALJ issued an Order granting PGW’s Preliminary Objections and dismissing the Complainant’s request for monetary damages.

The hearing convened on July 11, 2013, as scheduled.[footnoteRef:1]  The Complainant appeared pro se and sponsored eight exhibits which were admitted into the record.  PGW was represented by counsel and presented the testimony of two witnesses as well as five exhibits, which were admitted into the record.  The record closed upon receipt of the transcript on August 2, 2013. [1: 	 	Although ALJ Vero was the assigned ALJ in this proceeding, ALJ Angela T. Jones presided over the hearing.] 


In the Initial Decision, issued October 29, 2013, ALJ Vero dismissed the Complaint.  As previously indicated, the Complainant filed Exceptions on November 18, 2013.[footnoteRef:2]  PGW filed Replies to Exceptions on December 2, 2013.   [2: 		We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that:

(b) Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding.  Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds.  See, e.g., DeStefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No.
 C-00923950 (Order entered October 19, 1992); William Schleicherinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order entered March 26, 1993).  In the interest of securing the just, speedy and inexpensive determination of this proceeding, we will consider the merits of the Complainant's Exceptions.  52 Pa. Code § 1.2(a).
 ] 

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Vero made forty-five Findings of Fact and reached eight Conclusions of Law.  I.D. at 3-9, 19.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In her Initial Decision, the ALJ found that the Complainant was properly terminated for a past due balance of over $200 which consisted of actual charges, not budget billing charges, and that PGW is allowed to require a reconnection fee and impose a security deposit.  I.D. at 15.  Turning to the Complainant’s allegation that he had not received a notice from PGW prior to termination, the ALJ found that he had indeed received the required ten-day termination notice, as well as two 72-hour notices.  The ALJ noted that the Complainant’s issue appeared to be with a post-termination notice as the one he received on the day of termination bore a different date.  However, she observed that he did not produce a copy of the post-termination notice showing a date discrepancy, and, even if he had, it would not prove unreasonable service as he had received the notice.  I.D. at 15-16. 

Finally, the ALJ concluded that PGW had gone above and beyond its call of duty to restore the Complainant’s service.  She found that PGW had attempted to restore service the same day it had received a medical certificate.  Additionally, its employees had attempted several times subsequently to restore service, but had been unable to do so due to the existence of hazardous conditions; the chimney and flue pipe needed repairs before service could be restored.  I.D. at 17. 

Exceptions, Replies and Disposition

		In his first Exception, the Complainant avers that he had not been served with PGW’s Answer or Preliminary Objections.  He argues that because he was not served, he was unable to respond.  He states that he had made a motion for default judgment based on the lack of service at the hearing which was denied by the ALJ.  He renews that motion here.  Exc. at 3-4.  PGW asserts that it did serve the Complainant with its Answer and Preliminary Objections in the usual way, simultaneous with filing the documents with the Commission.  The Company also avers that the Complainant was not prejudiced and that he failed to raise the issue before the hearing even though he knew of the Preliminary Objections much earlier.  R. Exc. at 4-5.

		Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Geary v. Verizon Pennsylvania Inc., Docket No. 
C-2009-2118625 (Order entered September 16, 2010).  “Once this presumption is established, the party alleging that it did not receive the letter has the burden of establishing such, and merely asserting that the letter was not received, without corroboration, is insufficient to overcome the presumption of receipt.”  Donegal Mut. Ins. Co. v. Insurance Dept., 719 A.2d 825, 827 (Pa. Cmwlth. 1998).

Here, PGW established that the Answer and Preliminary Objections had been mailed to the Complainant’s last known address and were not returned by the U.S. Postal Service.  The Complainant, however, did not introduce any evidence at the hearing to corroborate his testimony that he did not receive the Answer and Preliminary Objections.  In fact, we find that the Complainant had actual notice of the Answer and Preliminary Objections.  The Complainant received the ALJ’s Order dated May 31, 2013 sustaining the Preliminary Objections.[footnoteRef:3]  In addition to giving the Complainant notice of the Preliminary Objections, that Order contained a statement explaining that PGW had filed an Answer on April 29, 2013.  The Complainant did not raise any issue regarding service until he appeared for the hearing on July 11, 2013; he had ample time previously to raise this issue.  Accordingly, this Exception is denied. [3: 	 	On review, we find no error in the ALJ’s decision to grant the Preliminary Objections.  Pennsylvania appellate courts have repeatedly held that the Commission is without power to award monetary damages to a private litigant.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Morrow v. Bell Telephone Co. of Pennsylvania, 330 Pa. Super. 276, 479 A.2d 548 (1984); West Penn Power Co. v. Pa. PUC, 104 Pa. Cmwlth. 21, 521 A.2d 75 (1987); Ostrov v. I.F.T., Inc., 402 Pa. Super. 87, 586 A.2d 409 (1991).] 


		In his second Exception, the Complainant asks that the Commission not consider the alleged debt claimed by PGW for the time period following the filing of his Informal Complaint in October 2012.  He states that this serves to unduly influence the finder of fact.  Exc. at 5.  PGW replies that the Complainant has failed to demonstrate how the additional information concerning gas usage at the service address post October 2012 has prejudiced the fact finder.  R. Exc. at 5.  

We will deny this Exception also.  We find that the Complainant has waived any objection to the admissibility of this evidence as he did not object to it at the hearing.  Moreover, relevant and material evidence is admissible, but will be excluded if its probative value is outweighed by, inter alia, the danger of unfair prejudice.  52 Pa. Code § 5.401(b)(2).  We are not convinced that the danger of unfair prejudice here outweighs the probative value of the evidence.  Any “alleged debt” in this case, is not what is preventing the restoration of service; the Complainant has not been prejudiced by the inclusion of this evidence.  

		In his next Exception, the Complainant states that the payment demanded before termination was for satisfaction of the budget plan, not current charges, and if he had paid the amount demanded, it would have resulted in a credit to his account.  Exc. at 5.  We agree with the ALJ that the record clarifies that PGW terminated service for unpaid, actual charges, not a budget amount.[footnoteRef:4]  On July 6, 2012, over a month prior to termination, the Complainant received a bill informing him that his budget plan was cancelled.  I.D. at 5.  At that point, the Complainant was only being billed for actual charges, not a budget amount.  This Exception is also denied.  [4: 	 	A budget plan allows a gas utility customer to spread payment for one year’s natural gas usage over the year in equal installments so that a customer is not faced with unmanageable winter heating bills. ] 


		In his fourth Exception, the Complainant argues, as he did at the hearing, that upon receipt of the termination notice, he called PGW and was told by a PGW representative to “send some money” and the ten day notice would no longer be in effect.  He states that he did send PGW money, but his service was still terminated.  Exc. at 5.  In response, PGW asserts that the Complainant did not make payment until after service was terminated.  R. Exc. at 5.  We find that the Complainant did not send sufficient funds to stop the termination process and was properly terminated.  The Complainant was served with a termination notice on July 24, 2012.  The notice informed him that $234.33 was past due on his account.  On August 17, 2012, he made a $100 payment and his service was, subsequently, terminated.  I.D. at 5.  We see no violation of our Regulation at 52 Pa. Code § 56.83.  As a result, this Exception is denied. 

		In his final Exception, the Complainant notes that he is a tenant at the service address.  He argues that he has been repeatedly assured by the property owner and contractor that no safety hazard exists at the service address and his service should be restored.  Exc. at 6.  In its Replies to Exceptions, PGW asserts that, at the hearing, it provided extensive testimony regarding the existing hazards at the property.  R. Exc. at 5.  We find that hazards at the property have prevented PGW from restoring service.  A public utility may decline to serve a customer if, in the company’s judgment, a hazardous condition exists regarding the customer’s equipment.  52 Pa. Code § 59.26.  PGW presented evidence that it had attempted to restore the Complainant’s service seven times; each time the same hazards were present.  In fact, several different PGW employees noted that the chimney and flue pipe needed to be repaired before service could be restored.  I.D. at 6-7.  Although the Complainant testified that he was told by the property owner that no hazards existed and restoration of service was safe, he also testified that he did not have any expertise regarding the equipment.  Tr. at 64-70.  

		We will not order PGW to provide natural gas service if doing so would create a dangerous situation.  We recognize that the Complainant is in a difficult position because he does not own the property or equipment which needs the repairs, does not have access to them, and has experienced difficulty coordinating access for PGW with his landlord.  Although it appears that the Complainant has been reporting to PGW that repairs were made when they were not, we note that PGW’s customer contact records show that, at least once, PGW was told by the property owner that the repairs had been effectuated, when they had not.  PGW Exh. 3 at 2.  Because a hazardous condition exists at the service address, the repairs required by PGW will have to be made before PGW can restore the Complainant’s service.  This Exception is denied.

Included with his Exceptions, the Complainant requested as relief that: his service be restored, he not be denied a budget payment plan, and his security deposit and restoration fees be waived.  He also renewed his request for damages.  The Complainant’s requests for service restoration and damages have been addressed above.  With regard to payment plans, the Complainant requests that “eligibility for payment plans not be prevented or denied should [b]udget [p]ayment plan be needed in the subsequent conduct of business.”  Exc. at 2.  We decline to address this request at this time on the grounds it is speculative.  Regarding the security deposit and restoration fee, we agree with the ALJ that PGW may impose both.  52 Pa. Code § 56.32 allows PGW to require a security deposit following a lawful termination.  Likewise, 52 Pa. Code § 56.41 allows the imposition of a reconnection fee prior to service restoration following a lawful termination.  The Complainant’s requested relief is denied. 

Conclusion

We shall deny the Exceptions of the Complainant, consistent with the foregoing discussion; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Frank Veasey filed on November 18, 2013, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Eranda Vero issued on October 29, 2013, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Frank Veasey on March 11, 2013 against Philadelphia Gas Works, is dismissed consistent with this Opinion and Order.

4. That the proceeding docketed at C-2013-2356586, be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: February 6, 2014

[bookmark: _GoBack]ORDER ENTERED:  February 6, 2014

11
image1.png




