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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Robyn Irving (Complainant) filed on July 15, 2012,[footnoteRef:1] to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued on June 8, 2012, in the above-captioned proceeding.  Replies to Exceptions were filed by Philadelphia Gas Works (PGW or Company) on August 6, 2012.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision. [1:  	The Complainant submitted a request for an extension of time to file Exceptions, which was approved by Secretarial Letter issued June 21, 2012.	] 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]Background 

		The Complainant is a residential customer of PGW.  On June 16, 2011, in response to a gas odor report from the Complainant, PGW investigated and found two leaks within the Complainant’s residence.  PGW exchanged the Complainant’s meter and made the required repairs.  Finding of Fact (FOF) No. 5, Tr. at 30.  PGW determined that the encoder receiver transmitter (ERT) on the Complainant’s meter was improperly set at a one-foot drive instead of a two-foot drive.  Tr. at 32.  According to PGW, when the device is programmed at a one-foot drive, it measures only half of the gas that passes through the meter.  As a result, PGW issued the Complainant a total make-up bill of $12,169.24, which was disputed by the Complainant.  FOF Nos. 6, 8. 

		 After the issuance of the make-up bill to the Complainant, PGW made two adjustments.  First, on August 31, 2011, the Complainant received a credit of $7,727.06 to reflect that the Company was limited to recovery of the amount due for natural gas service provided during the past forty-eight months from July 31, 2007 to July 28, 2011, in accord with the statute of limitations.  FOF No. 9, Tr. at 36.  Additionally, PGW reduced the amount owed by the Complainant by $858.02. This latter adjustment represented a twenty percent conservation credit per the recommendation of the Commission’s Bureau of Consumer Services (BCS).  Tr. at 36.  The BCS reasoned that, as the customer was unable to judiciously manage gas consumption and exercise conservation measures, she was entitled to a reduction in the re-billed amount.

History of the Proceeding

		On December 6, 2011, the Complainant filed a Formal Complaint (Complaint) against PGW, alleging that there were incorrect charges on her bill.  The Complainant alleged that she received a gas bill from PGW for $12,169.00, which was later reduced to $8,237.00.  According to the Complainant, she was told by PGW that her gas meter had been set incorrectly when it was installed in the 1990’s, and that PGW was permitted to back bill her for four years of usage.  The Complainant stated that her bill from PGW for four years of usage was $3,700.00, but she disagreed that she used that amount of gas.  Complaint at 3.  The Complaint is a timely appeal of a decision rendered on the Complainant’s informal complaint by the BCS at BCS Case No. 2883470.  The Commission served PGW with the Complaint on December 21, 2011, and docketed it at C-2011-2279259.

		PGW filed an Answer on January 9, 2012, in which it denied the material allegations of the Complaint.  PGW admitted that it performed a high bill investigation and determined that the Complainant’s meter had been set on a foot drive instead of a two-foot drive, which caused the Complainant to be billed for only half of her usage since the time her meter was installed on March 19, 1987.  According to PGW, the bill issued to the Complainant represented previously unbilled usage over the last forty-eight months.  PGW avers that the bill it issued to the Complainant on August 4, 2011, totaled $12,169.24.  PGW notes that it made an adjustment of $7,727.06 to the Complainant’s account on August 31, 2011.  Additionally, PGW averred that it also provided the Complainant a twenty percent conservation credit of $858.02 on September 27, 2011, pursuant to the direction of the BCS.  Answer at 1-3.

		An evidentiary hearing convened as scheduled on April 12, 2012.  The Complainant appeared pro se, testified on her own behalf and did not introduce any exhibits.  PGW was represented by counsel, presented the testimony of one witness and introduced five exhibits which were admitted into the record.  The record was closed on April 12, 2012.

		In his Initial Decision, issued June 8, 2012, ALJ Nguyen found that the Complainant did not meet her burden of proof.  Therefore, the ALJ dismissed the Complaint.  I.D. at 6-7. 
		As noted, the Complainant filed Exceptions to the ALJ’s Initial Decision on July 15, 2012, and PGW filed Replies to Exceptions on August 6, 2012.
		
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the customer shifts to the Respondent. If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ Nguyen made twelve Findings of Fact and reached two Conclusions of Law.  I.D. at 2-4, 7.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In his Initial Decision, ALJ Nguyen found that PGW’s explanations for the mechanical function of the Complainant’s meter were reasonable, and that it was fair that the Complainant pay for the service she had received.  The ALJ concluded that error or mistake in the registration of a remote reading device or a meter does not absolve a customer from his or her duty to pay for the service received.  The ALJ recommended that the Complainant be permitted to pay the unpaid balance over the time period during which the balance accrued, or forty-eight months.  Therefore, he recommended that the Complainant pay PGW her current monthly bill plus $74.48 per month for forty-eight months.[footnoteRef:2]  I.D. at 7.  [2:  	The ALJ divided $3,575.43 by 48 months to arrive at $74.48 per month. The $3,575.43 represented the balance on the Complainant’s account as of September 29, 2011, not the amount of the adjusted bill for previously unbilled usage. ] 

In her Exceptions, the Complainant expresses her disagreement with several of the ALJ’s Findings of Fact and avers that she consistently paid her PGW bill every month.  She states that she relied on PGW to send her a true and accurate bill for the amount of natural gas that was consumed within her home.  The Complainant notes that she is not seeking to avoid fair payment for the gas service that she received, but believes that repaying the balance of over $3,500 will present an economic hardship.  The Complainant requests that we direct PGW to re-open negotiations with her to find a more equitable payment amount and arrangements.  Exc. at 2-4.

PGW rejoins that the Complainant’s Exceptions fail: (1) to address any error in fact or law contained in the Initial Decision, or (2) to refute the conclusion that the Complainant failed to meet her burden of proof.  PGW notes that it admitted that the ERT on the Complainant’s meter was not transmitting all of her usage, and that this resulted in the issuance of a bill to the Complainant for her previously unbilled usage.  PGW avers that it is permitted to re-bill an account pursuant to the Commission’s Regulations at 52 Pa. Code § 56.12(5)(ii), which permits a public utility to render a make-up bill when the actual meter reading establishes that the customer was under-billed due to an error in the registration of the remote reading device.  R.Exc. at 2-4.

Disposition

We understand the Complainant’s frustration.  Here we have a responsible utility ratepayer who has been diligent in timely paying her gas bills.  Despite her best efforts, unexpectedly she is presented with an additional bill for several thousand dollars due to an equipment error that recorded only one-half the customer’s actual usage.  The customer has done nothing wrong, either through acts of commission or omission and views the Company’s attempt to recoup its losses as a penalty.  However, upon review of the Exceptions, the evidence of record and the applicable law, we find that the ALJ has correctly concluded that, based on prior Commission decisions, PGW is entitled to be paid for the gas actually used.  Roderick Berry v. Philadelphia Gas Works, Docket No. F‑01184412, 2004 Pa. PUC LEXIS 27 (Order entered April 15, 2004).  We also concur with the ALJ’s conclusion that prior Commission decisions limit a utility’s right to issue make-up bills to a four-year period where the customer has not been involved with theft of service or other culpable acts leading to the under billing.  Roderick Berry; Angie’s Bar v. Duquesne Light Company, 72 Pa. P.U.C. 213, 1990 Pa. LEXUS 4 (1990).  Accordingly, the record indicates that PGW appropriately billed the Complainant for unbilled service for the four-year period between July 31, 2007 and July 28, 2011.  FOF No. 12, I.D. at 4.  

We also find that the Complainant’s request that PGW be directed to re-negotiate a more equitable payment arrangement is without merit based on our conclusion that the four-year repayment period is reasonable and appropriate in this instance.  By permitting repayment over the same period of time that the obligation accrued, a fair and equitable balance has been achieved.  Therefore, we shall deny the Complainant’s Exceptions.  However, before concluding, it is important to note that PGW is precluded from assessing late payment charges on the balance due for previously unbilled service.  Angie’s Bar, supra.

Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Nguyen that dismisses the Complaint; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Robyn Irving to the Initial Decision of Administrative Law Judge Ky Van Nguyen are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Ky Van Nguyen, issued June 8, 2012, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed by Robyn Irving on December 6, 2011, against the Philadelphia Gas Works is dismissed.

4.	That Robyn Irving shall pay to the Philadelphia Gas Works the total amount of the previously unbilled service provided between July 31, 2007 and July 28, 2011, as adjusted, in equal monthly installments over a forty-eight (48) month period.  These payments shall be in addition to current bills for gas service and shall commence with the first regular monthly bill issued following the entry of this Opinion and Order.  Philadelphia Gas Works is precluded from imposing late payment charges on the unpaid balance of the unbilled usage for the forty-eight (48) month period in question.

5.	That the record at this docket be marked closed.


[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED: February 6, 2014

[bookmark: _GoBack]ORDER ENTERED:  February 6, 2014
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