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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Gary Eckenrode (Complainant) on August 24, 2013, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marta Guhl issued herein on August 7, 2013.  Also before the Commission are the Reply Exceptions filed by PECO Energy Company (PECO or the Company) on September 6, 2013.  For the following reasons, we will deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision and dismiss the Complaint.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On December 3, 2012, the Complainant filed a Formal Complaint with the Commission alleging a reliability, safety or quality problem with his electric service.  Specifically, the Complainant contended that PECO took an inordinate amount of time to restore his power after Hurricane Sandy, which took place on October 29, 2012.  On December 19, 2012, the Respondent filed an Answer denying the material allegations of the Formal Complaint.  

The Parties were notified that an Initial Hearing in this case was scheduled for April 10, 2013.  The initial hearing convened as scheduled.  The Complainant appeared pro se and PECO was represented by counsel.  The Complainant offered fourteen exhibits, which were entered into the record (with the exception of Exhibit M, which was not admitted because, according to the ALJ, it was irrelevant to the proceedings).  PECO offered twenty-three exhibits, which were entered into the record.

On April 12, 2013, PECO submitted a late filed Exhibit No. 24.  On April 17, 2013, the Complainant filed an Objection to Exhibit No. 24 and also requested that all his personal information be redacted from the public record.  Upon review, the ALJ overruled the Complainant’s Objection to the Exhibit and it was entered into the record per Ordering Paragraph No. 1 of the Initial Decision.  I.D. at 12.  

The hearing generated a transcript of 233 pages.  The record closed on May 7, 2013.  In her Initial Decision, issued on August 7, 2013, ALJ Guhl concluded that the Complainant had failed to carry his burden of proof that PECO failed to provide reliable, safe or quality electric service.  Consequently, the ALJ recommended that the Complaint be dismissed.  I.D. at 12.  

Exceptions and Reply Exceptions were filed as above noted.
Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

In her Initial Decision, ALJ Guhl reached thirty-one Findings of Fact, I.D. at 3-6, and five Conclusions of Law, id. at 11-12.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).
Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the customer shifts to the company.  If the evidence presented by the company is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the company.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Administrative Law Judge’s Initial Decision

The ALJ analyzed the Complaint as alleging a violation of Section 1501 of the Code, 66 Pa. C.S. § 1501, which provides, in pertinent part, as follows:

§ 1501.  Character of Service and facilities
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service or facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees or the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay. .
The ALJ concluded that “the Complainant presented a prima facie case of inadequate service by showing that he lost service due to a storm event on October 29, 2012, and that service was not restored until November 5, 2012.”  I.D. at 9.  However, the ALJ determined that the Company rebutted that prima facie case.  Id. at 11.  The ALJ therefore concluded that the Complainant failed to carry his burden of proof.  Id. at Conclusion of Law No. 4.
	
Exceptions, Replies and Disposition

The Complainant filed fourteen separate Exceptions to the Initial Decision.  Some of these Exceptions focus on evidentiary rulings by the ALJ, while others address the alleged inadequate service by PECO.

In response, PECO argues that the Complainant does not address any error of law made by the ALJ in reaching the conclusion that the Complainant failed to meet his burden of proof.  R. Exc. at 1-2.  PECO contends that the Complainant simply disagrees with the ALJ’s decision and reiterates that he submitted adequate proof to support his position.  Id. at 2.  

In summary, based upon our review of the record and the applicable law, we are in agreement with the ALJ’s determination that the Complainant has failed to carry his burden of proof on the pertinent issues.  Additionally, we find no basis within the Complainant’s Exceptions that would cause us to reject or modify the recommendations of the ALJ.  We will not specifically discuss each of the Complainant’s Exceptions, but we will specifically address several issues raised by the Complainant’s Exceptions.



PECO’s Policy on Tree/Vegetation Control

		In his Exception 10, the Complainant essentially argues that he should not have experienced an outage.  He avers that PECO’s “lack of concern” in addressing secondary lines when it comes to tree trimming and vegetation control “needlessly contributes to the number of outages during storm events and extends the duration of those outages for all concerned.”  Exc. at 6.  The Complainant continues that “when it comes to safety and reliability of my electric energy service, I would very much like to know how PECO’s sponsorship of bobble head doll giveaways at Phillies games and their other advertising at these games helps me or other PECO customers?”  Id.

		In response, PECO contends that this Exception does not raise any specific error of law made by the ALJ but instead is an attack on the Company for an unrelated issue, namely, the Company’s advertising efforts.  R. Exc. at 5.  

		On review, we find that this Exception lacks merit.  ALJ Guhl presided over extensive testimony presented by a vegetation management expert.  In her Initial Decision, the ALJ stated as follows:

The Respondent conducted tree trimming along the Complainant’s service line in 2011.  The outage on October 29, 2012 was caused by a damaged wire that fed the Complainant’s transformer.  Since the storm was accompanied by strong winds and downpours, the damage was likely caused by the strong winds and rain.  [PECO] is not entitled to take more than the fifteen feet from the line and must ask the property owner’s permission if a tree needs to be trimmed further.  PECO may not take down a healthy tree without approval.  The major issue that PECO had during Hurricane Sandy was outages due to uprooted trees.  I find that the tree trimming schedule is reasonable, and that broken 


and uprooted trees were not caused by inadequate tree trimming.

I.D. at 10.

		We find no error in the ALJ’s conclusion on this issue.  We conclude that, due to the severity of the damage resulting from Hurricane Sandy, including the resulting uprooted trees, the Complainant has not established that the outage he experienced from October 29, 2012, to November 5, 2012, was the result of the Company’s faulty vegetation management policy.  

		Based on the above, we find that the ALJ properly concluded that the Complainant has not established a violation of Section 1501, supra, with respect to the Company’s vegetation management policy.  Based on the foregoing, this Exception is denied. 

Restoration of the Complainant’s Service after Hurricane Sandy

		In his Exception 4, the Complainant contends that the focus of the ALJ’s decision was based on a “major storm” and a record 850,000 customers without power.  Exc. at 2.  The Complainant continues that “[t]he unanswered question here that was never answered was why there were so many outages for PECO involving a storm that was nowhere near the disaster, calamity or catastrophic event that affected [the] neighboring states of [New York] and [New Jersey].”  Id.  

		In response, PECO avers that this Exception goes beyond the scope of the Complaint and of the Initial Decision to touch on the outages experienced by other PECO customers during the storm.  R. Exc. at 2.  Specifically, PECO argues that the 850,000 outages that occurred during the storm are not specifically relevant to whether PECO restored the Complainant’s service in a reasonable period of time, pursuant to Section 1501, supra.

		We find this Exception to lack merit.  We note initially that, due to Hurricane Sandy, the Complainant’s power went out on October 29, 2012.  Tr. at 27; Finding of Fact No. 3, I.D. at 3.  Service was restored to the Complainant on the evening of November 5, 2012.  Tr. at 33; Finding of Fact No. 6, I.D. at 3.  As referenced in the Complainant’s Exception, PECO had more than 850,000 customers without power due to Hurricane Sandy.  Tr. at 185; PECO Exh. 8; Finding of Fact No. 10, I.D. at 4.

	As noted by the ALJ, PECO has a standard protocol in place that it follows in the event of an outage.  I.D. at 9.  The ALJ then posed the question whether that protocol is reasonable enough, under Section 1501, supra, so as to justify the fact that the Complainant’s power was not restored until November 5, 2012.  Id.  The ALJ reviewed PECO’s protocols, both in general and with respect to the Hurricane Sandy outages, on pages 10-11 of her Initial Decision.  After her review, the ALJ concluded as follows:

I find that [PECO’s] actions were in all respects reasonable and that the explanations and protocols successfully rebut the Complainant’s prima facie case.  Even assuming that the other customers that were fed off the transformer that also provided power to the Complainant were calling PECO to inform the company that they were without power too, because the transformer only fed seven customers it was a low priority after a major event that caused so many PECO customers to be without power.

I.D. at 11.

		We find no error in the ALJ’s analysis or her conclusion on this issue.  Accordingly, this Exception is denied. 
The Complainant’s Personal Information and the Public Record

		As discussed above in the History of the Proceeding, PECO submitted a late filed Exhibit No. 24 on April 12, 2013.  I.D. at 2.  On April 17, 2013, the Complainant filed an Objection to that Exhibit.  At the same time, the Complainant requested that all personal information be redacted from the public record.  Id.  

In regard to this issue, the ALJ noted that the proceedings over which she was presiding were public proceedings.  Id. at 2, n.1.  The ALJ further observed as follows:

The information that the Complainant requested to be redacted is readily available through other search mechanisms.  Further, the Complainant has not presented any sort of compelling reason that the information should be redacted.  The Complainant did not indicate in his Complaint that he has a current protection from abuse order which would prompt personal information to be protected by the Commission.  As such, the Complainant’s request is denied.

Id.	

		In his Exception 6, the Complainant objects to the ALJ’s decision, stating as follows: “[w]ith the proliferation and widespread heightened awareness of identity theft, I find the need to display and disseminate my full account numbers and any other billing related data to be both inconceivable and cavalier.”  Exc. at 3.

		In response, PECO states that it presented the Complainant’s account activity statement as its “Exhibit 1” in order to demonstrate the service address and type of service at issue.  R. Exc. at 3.  PECO further avers that an account activity statement is a standard exhibit that the Company always submits in formal proceedings to establish that the complainant is a customer, that the complainant has service and the type of service used by the complainant.  Id.  Finally, PECO avers that the fact that it presented Exhibit 1 is not a proper basis for an Exception because the ALJ did not commit an error of law in accepting that Exhibit into the record.  Id.

		On review, we find this Exception to lack merit.  As noted by the ALJ, the proceedings over which she presided are public proceedings and the information that the Complainant requested to be redacted is available through other search mechanisms.  I.D. at 2, n.1.  Additionally, as noted by the Company, its Exhibit 1 is the Complainant’s account activity statement, which is a standard exhibit always presented by the Company in formal proceedings to establish certain facts.  R. Exc. at 3.  Since we conclude that the ALJ did not err in accepting Exhibit 1 into the record herein, this Exception is denied.

Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision and dismiss the Complaint, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Gary Eckenrode to Administrative Law Judge Marta Guhl’s Initial Decision, which was issued on August 7, 2013, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Marta Guhl is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Gary Eckenrode, at Docket No. C‑2012-2337839, against PECO Energy Company is dismissed.
4. That this proceeding be marked closed.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  February 6, 2014
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