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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Anne Te (Complainant) filed on January 15, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham, which was issued on December 27, 2012, in the above-captioned proceeding.  Replies to Exceptions were filed by Philadelphia Gas Works (PGW) on January 28, 2013.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On April 21, 2012, the Complainant filed a Formal Complaint (Complaint) against PGW, alleging that PGW unjustly and unreasonably back-billed her for four years of prior usage.  This Complaint is a timely appeal of an informal Bureau of Consumer Services (BCS) decision (Informal Decision) at BCS Case No. 2921989, issued on April 2, 2012.  Under this Informal Decision, BCS allowed PGW to issue the Complainant a make-up bill, directed PGW to issue the Complainant a credit of $411.61, and directed the Complainant to pay a budget bill amount of $197.00, plus $99.00 towards arrearages for a total of $296.00, beginning in April 2012.  I.D. at 4-5.  In her Complaint, the Complainant asserted, inter alia, that the back-billing was through no fault of her own, that she was not made aware of the incorrect meter transmission reading to PGW from the meter inside her house, and that during the period for which she was back-billed, she paid the bills that she initially received in a timely manner.  The Complainant further alleged that PGW did not apply a credit of $411.61 to her account by April 4, 2012, and that PGW charged her a late fee of $74.56 before the informal complaint was closed.  Complaint at ¶ 4B.  As relief, the Complainant requested that the full amount of her make-up bill be removed from her account balance.  Complaint at ¶ 5.

		On May 16, 2012, PGW filed an Answer to the Complaint (Answer).  In its Answer, PGW averred that the automatic meter reading (AMR) device at the Complainant’s Service Address was not transmitting all of the natural gas being used by the Complainant and registering on the meter at the Service Address.  Answer at 1.  PGW denied that it did not apply the $411.61 credit to the Complainant’s account as ordered by the Commission.  Id.  PGW admitted that a late payment charge of $74.56 was applied to the Complainant’s account on April 4, 2012.  However, PGW averred that it removed this late payment charge on May 15, 2012.  Answer at 2.  Additionally, PGW averred that it issued the Complainant a bill in the amount of $8,611.16 on February 2, 2012, for previously unbilled usage.  PGW asserted that it applied a credit adjustment of $4,495.02 on March 29, 2012, which reduced the bill for previously unbilled usage to $4,116.14.  PGW further asserted that pursuant to 52 Pa. Code § 56.12(5)(ii), it is permitted to rebill an account.  Id.  PGW requested that the Complaint be dismissed.  Answer at 3.

		On August 6, 2012, a hearing was held in this matter.  The Complainant appeared pro se in support of her Complaint.  An interpreter who was fluent in the Cambodian language interpreted for the Complainant.  Additionally, the Complainant’s son assisted the Complainant during the hearing.  Tr. at 6-7.  PGW was represented by counsel, presented the testimony of one witness, and submitted five exhibits, all of which were admitted into the record.  The transcript of this hearing contains forty-three pages.  The record closed on August 30, 2012, upon receipt of the transcript.

		In her Initial Decision, issued December 27, 2012, the ALJ dismissed the Complaint in its entirety.  I.D. at 12.  As noted, supra, the Complainant filed Exceptions on January 15, 2013.  PGW filed Replies to Exceptions on January 28, 2013.

		By Secretarial Letter issued June 17, 2013 (June 2013 Secretarial Letter), the Commission, pursuant to 52 Pa. Code § 5.404, requested additional evidence from PGW regarding the date of the last actual meter reading at the Complainant’s Service Address prior to January 2012.  PGW filed a Response to the June 2013 Secretarial Letter on July 1, 2013.

Discussion

Legal Standards

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PGW is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PGW.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to PGW.  If the evidence presented by PGW is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PGW.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that:

(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding.  Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds.  See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982).  We typically apply the liberal construction provisions of our Regulations, 52 Pa. Code § 1.2(a), to pro se litigants to ensure just, speedy, and inexpensive determinations of proceedings before the Commission.  See, e.g., Ditsious v. Pennsylvania Electric Co., Docket No. F-2011-2274306 (Order entered March 14, 2013).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  Therefore, we will consider the merits of the Complainant's Exceptions.

ALJ Fordham made twenty-seven Findings of Fact and reached three Conclusions of Law.  I.D. at 3-6, 11-12.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Positions of the Parties

The Complainant testified that she initially contacted PGW because she believed her November and December 2011 bills were high.  The Complainant requested that a PGW technician visit her Service Address to look at her meter.  Upon doing so, a PGW representative replaced the meter upon discovering magnetic interference and tampering with the Complainant’s meter.  As noted, supra, PGW back-billed the Complainant for four years of previously unbilled usage, resulting in a February 2012 Bill of $8,611.16.  As stated in her Complaint, the Complainant testified that she always paid her bills on time and averred that she should not be held responsible for the make-up bill issued to her by PGW for previously unbilled usage because she was not at fault for the malfunctioning meter.  Tr. at 10, 26; PGW Exh. 1; PGW Exh. 2. 

		PGW’s witness testified that PGW credited $4,495.02 to the Complainant’s account on March 29, 2012, for the amount of previously unbilled usage older than four years.  The witness stated that when PGW initially investigated the Complaint, it found that there was some unknown internal magnetic interference that affected the accuracy of the AMR device between October 2006 and December 2011.  Tr. at 28, 38.  To determine the amount of unbilled usage, PGW performed a usage analysis of what the Complainant was billed prior to the magnetic interference in 2006.  PGW then subtracted the amount that the Complainant was actually billed from the amount that its analysis determined the Complainant should have been billed over the previous four years.  Tr. at 28-30; PGW Exh. 4.  The witness also testified that the Complainant was billed to the manual index on the meter when it was removed from her Service Address and that the bill, which was issued to the Complainant for previously unbilled services, was based on the actual visual read from the meter inside her house.  The witness noted that upon testing, the meter that the PGW representative removed from the Complainant’s Service Address was found to be accurate within the allowed two percentile, but PGW was not able to determine the source of the magnetic interference with the AMR device.  Tr. at 32, 34-35; PGW Exh 2.  Upon conclusion of the witness’s testimony, Counsel for PGW averred that the record now reflected that the bills to the Complainant were accurate and that PGW was within its right to charge the Complainant for four years of under-billed usage.  Tr. at 42

ALJ’s Initial Decision

In discussing meter accuracy in her Initial Decision, the ALJ, quoted the relevant provisions of the Commission’s Regulations as follows:

§ 59.21. Meter tests

*	*	*

(f) Meter test on request of customer. Meter tests, if requested by a customer shall conform with all of the following:

   (1) If a customer requests, in writing, a test of the accuracy of the meter through which gas service is supplied and the meter is not due for periodic test, the public utility shall notify the customer of the conditions under which the test will be made by the utility or by a referee.  If the customer then requests the utility to proceed with the test and remits an amount equal to the scheduled cost of a referee test, the utility shall make the test promptly.  If, when tested, the meter is found to be more than 2.0% fast or slow, the testing fee shall be promptly refunded to the Customer.

*	*	*

§ 59.22. Adjustment of bills for meter error 

(a) Fast meters. If, upon test of a meter, it is found to have an average error of more than 2.0% fast, the public utility shall refund to or credit the customer for the overcharge, based upon what the meter would have registered had it not been fast or slow for a period equal to 1/2 the time elapsed since the last previous test, but not to exceed 12 months or 1/2 the period of occupancy of the premises by the customer, whichever is less.  If the period of registration error may be definitely fixed, the overcharge shall be computed for the period.  If the meter has not been tested under § 59.21 (relating to meter tests), the period for which it has been in service beyond the regular test period shall be included in computing the refund.

(b)  Slow Meters.  If, upon test of a gas meter it is found to have an average error of more than 2.0% slow, the public utility may render a bill for the gas consumed but not covered by bills previously rendered, for a period of ½ of the time elapsed since the last previous test, but not to exceed 3 months.  If the period of registration error may be definitely fixed, the charge may be computed for the period.

I.D. at 10-11 (quoting 52 Pa. Code §§ 59.21, 59.22 (emphasis added)).  The ALJ noted that the meter was not fast or slow as defined in the Commission’s Regulations because it tested at an average of 99.4 percent, which is within two percent of one-hundred percent.  I.D. at 11; PGW Exh. 3; PGW Exh. 5.  Therefore, the ALJ found that PGW based its billings on a reading from an accurate meter.  I.D. at 11.

		The ALJ also found that the Complainant did not meet her burden of proving that PGW erred in issuing her a make-up bill for previously underbilled usage.  I.D. at 11.  As support, the ALJ quoted the following relevant passage of the Commission’s Regulations: 

§ 56.12 Meter reading; estimated billing; customer readings.

*	*	*

   (ii) When the actual meter reading establishes that the customer was underbilled due to an error in the registration of the remote reading device, the public utility may render a bill for the uncollected amount.  If the rebilling exceeds the otherwise normal estimated bill for the billing period during which the bill is issued by at least 50% or at least $50, the public utility shall comply with 
§ 56.14 (relating to previously unbilled public utility service).

I.D. at 8-9 (quoting 52 Pa. Code § 56.12(5)(ii) (emphasis added)).  

		Consistent with the above findings, the ALJ concluded that, based on the record evidence, the Complainant was billed properly for her usage at her Service Address and that she was responsible for paying the outstanding bill.  The ALJ, therefore, recommended that the Complaint be dismissed.  I.D. at 11.

Exceptions and Replies

		In reference to pages eight through eleven of the ALJ’s Initial Decision, the Complainant avers in her Exceptions that the fact that PGW acknowledged unknown magnetic interference with the AMR device raises concerns regarding the validity and reliability of the manual meter readings dating back to the start of the interference period of October 2006 through June 2011.  The Complainant also avers that it is PGW’s burden to bill its customers accurately and to ensure that its equipment functions properly.  Exc. at 1. 

		In its Replies to Exceptions, PGW contends that the Complainant’s Exceptions fail to address any error in fact or law contained in the ALJ’s Initial Decision or that she had met her burden of proving that she was not responsible for paying PGW for previously unbilled service at her Service Address.  R.Exc. at 2.  PGW asserts that the record evidence clearly shows the difference in the functionality of the AMR device and that of the traditional meter at the Complainant’s Service Address and that magnetic interference impairs the transmission of accurate meter readings to the PGW van that electronically receives readings each month.  PGW also avers that because a traditional meter measures the gas that passes through it, any magnetic interference that would affect the AMR device would not have an effect on the traditional meter.  PGW, therefore, asserts that the bill calculated for previously unbilled usage based upon the reading of the traditional meter is reliable and requests that the Commission deny the Complainant’s Exceptions.  Id. at 2-3.

June 2013 Secretarial Letter

As noted, supra, in the June 2013 Secretarial Letter, the Commission requested additional evidence from PGW in order to establish a more complete record in this proceeding.  In the Secretarial Letter, the Commission directed PGW to provide, inter alia, evidence regarding the date of the last actual meter reading at the Complainant’s Service Address prior to removing the meter in January 2012.  In its Response, PGW averred that, prior to January 2012, it last obtained an actual, physical meter reading at the Complainant’s Service Address upon installing a meter on April 30, 1998.  Citing Section 1411 of the Code, 66 Pa C.S. § 1411, PGW argued that all meter readings taken by its AMR prior to January 2012, however incorrect, are deemed to be actual meter readings.
 
Disposition

		Upon consideration of the record evidence in this proceeding, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.  It is clear from the evidence and testimony provided by PGW that internal magnetic interference affected the AMR device associated with the Complainant’s gas meter, causing the AMR device to transmit erroneous information regarding the Complainant’s gas usage from October of 2006 until November of 2011.  The Complainant’s account information shows a significant drop in recorded usage during this time period.  Specifically, the record evidence indicates that the recorded usage for this period was 4.6 ccfs per degree day compared to 19.2 ccfs for the period of September 2004 through October 2006, the time period immediately preceding the period of internal magnetic interference.  Additionally, after PGW installed a new meter at the Complainant’s Service Address, on January 21, 2012, the Complainant’s recorded usage was 22.1 ccfs per degree day from January 21, 2012, until May of 2012.  PGW Exh. 4.  The Complainant did not provide any evidence to explain why her gas usage would have dropped as dramatically as her account statement shows during the period of October 2006 through November 2011.  Therefore, we conclude that the dramatic drop in her recorded usage was due to the unexplained internal magnetic interference with the AMR device, and that the Complainant’s actual consumption had not changed to any significant degree.  For this reason, we are of the opinion that the Complainant has failed to meet her burden of proving that PGW unjustly or unreasonably back billed her for prior usage.

		While the Complainant believes she should not be held responsible for equipment that malfunctioned through no fault of her own, we emphasize that requiring her to pay for previously unbilled consumption is not an attempt to hold her responsible for the failure of the AMR device to transmit accurate information to PGW.  The Complainant is not being blamed for the equipment malfunction, nor is she being made to pay a penalty for it.  Rather, we are simply recognizing the fact, supported by the evidence in this case, that the Complainant consumed more gas than was originally recorded on her account, and that she is obligated to pay PGW for the gas that she actually used.

		Regarding PGW’s use of its AMR device in lieu of establishing an actual physical meter reading at the Complainant’s Service Address prior to January 2012, we note the following definitions in our Regulations at 52 Pa. Code § 56.2 (emphasis added): 

§ 56.2. Definitions
The following words and terms, when used in this chapter have the following meanings, unless the context clearly indicates otherwise:

AMR—Automatic meter Reading—

(i) Metering using technologies that automatically read and collect data from metering devices and transfer that data to a central database for billing and purposes.

(ii) The term does not include remote meter reading devices.

(iii) Meter readings by an AMR shall be deemed actual readings for the purposes of this chapter.

*	*	*
Remote reading device—
     (i)  A device which by electrical impulse or otherwise transmits readings from a meter, usually located within a residence, to a more accessible location of a residence.

(ii)  The term does not include the following:
	(A) AMR devices as defined in this section.

It is clear from the evidence in this proceeding that the device PGW uses to read its customers’ gas usage is an AMR device, as opposed to a remote reading device.  Additionally, as stated by PGW in its response to our June 2013 Secretarial Letter, 66 Pa. C.S. § 1411 provides that all readings by an AMR device shall be deemed actual meter readings.  Therefore, we find that PGW did not act improperly by not obtaining an actual, physical meter reading at the Complainant’s Service Address from the installation of the meter in 1998, through its removing it for testing in 2012.

		With regard to the accuracy of the meter itself, we agree with the ALJ that the record evidence supports the fact that the meter PGW removed and tested was within the two percent tolerance level prescribed in 52 Pa. Code § 59.22(a) and § 59.22(b) and was neither running fast nor slow.  See, PGW Exh. 3 at 4.  Thus, we find that PGW properly billed the Complainant for previously unbilled usage and that the Complainant must pay her outstanding bill.  Our Regulations permit a public utility to issue a make-up bill for previously unbilled service within the past four years resulting from a meter malfunction.  Specifically, our Regulations state the following: 

§ 56.14. Previously unbilled public utility service.

When a public utility renders a make-up bill for previously unbilled public utility service which accrued within the past 4 years resulting from a public utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $50, whichever is greater:

*	*	*

(2) The period of the amortization may, at the option of the customer, extend at least as long as:

(i) The period during which the excess amount accrued.

(ii) Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.

52 Pa. Code § 56.14(2).  The record evidence indicates that under the BCS Informal Decision, the Complainant was given a payment agreement of four years to amortize the bill.  Tr. at 40; PGW Exh. 5.  We find this to be in accordance with our Regulations.   Therefore, we will direct the Complainant to follow the terms of the BCS Informal Decision, which, as noted, supra, instructed the Complainant to pay a monthly budget bill amount of $197.00, plus $99.00 towards arrearages.  Additionally, because the magnetic interference with the AMR device and resulting billing inaccuracies occurred through no fault of the Complainant, we will direct PGW to refrain from assessing any late payment or interest charges on the amount of the make-up bill, as long as the Complainant adheres to the terms of the payment arrangement.  See, Angie’s Bar v. Duquesne Light Company, 72 Pa. P.U.C. 213 (1990); John S. Lezo v. Duquesne Light Company, 56 Pa. P.U.C. 128 (1982); Scott D. Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).

Conclusion

Consistent with the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Fordham, which denies the Complaint in its entirety; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Anne Te, filed on January 15, 2013, to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, issued December 27, 2012, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Anne Te on April 21, 2012, against Philadelphia Gas Works is dismissed in its entirety, consistent with this Opinion and Order.
4. That Anne Te shall make monthly payments consisting of her budget bill of $197.00, plus $99.00 towards arrearages, beginning with the first billing due date following the entry of this Opinion and Order.

5. That, so long as Anne Te adheres to the terms of the payment arrangement set forth in this Opinion and Order, Philadelphia Gas Works shall not assess any late payment charges or interest charges on the make-up amount.

6. That the record at Docket No. F-2012-2300790 shall be marked closed.


[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary


(SEAL)


ORDER ADOPTED: February 6, 2014

[bookmark: _GoBack]ORDER ENTERED:  February 6, 2014
15
image1.png




