BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Lori Williams





fillin "Complainant's name" \d "":








:


v.





:

C-2013-2368421







:

PECO Energy Company



:

INITIAL DECISION
Before

Darlene R. Davis Heep

Administrative Law Judge

HISTORY OF THE PROCEEDING

On or about June 4, 2013, Lori Williams (“Complainant” or “Ms. Williams”) filed a formal Complaint with the Pennsylvania Public Utility Commission (“PUC” or “Commission”) against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Complainant contends that 1) PECO is threatening to cut off her service, 2) there are incorrect charges on her bill from a previous address, and 3) she would like a payment arrangement.


On or about June 25, 2013, PECO filed an Answer (“Answer”).  All major allegations were denied and it was asserted that Complainant is not eligible for a payment arrangement because she has defaulted on previous arrangements.  


This Initial Decision finds that PECO complied with termination procedures and that Complainant owes PECO the amount billed.  Complainant’s request for a payment arrangement is granted. 


A hearing was held on October 1, 2013.  Ms. Williams testified on her behalf and presented no witnesses or exhibits.  PECO was represented by Shawane Lee, Esq., who presented one witness, PECO Regulatory Assessor Elsa Leung, and the following exhibits:

PECO Exhibit 1 – Decisions

PECO Exhibit 2 – Account Information

PECO Exhibit 3 – Account Activity Statement

PECO Exhibit 4 – Collection Activity

PECO Exhibit 5 – Payment Agreement History

PECO Exhibit 6 – BCS Decision

PECO Exhibit 7 – BCS Decision

PECO Exhibit 8 – BCS Decision

There were no objections to the exhibits and all were admitted.  The record closed on November 4, 2013. 
FINDINGS OF FACT


1.
Complainant is currently a PECO customer, Residence 3, Account Number 667725-66099 (since 10/9/12), and was a PECO customer at previous locations – Residence 2, Account Number 60282-99047 (6/5/12 to 10/9/12) and Residence 1, Account Number 35541-01202 (until 7/16/12).  (PECO Exhibits 1-3).


2.
Complainant resides with her daughter.  (Tr. 9). 


3.
Complainant has monthly gross income of $2,900 per month; her daughter has no income.  (Tr. 9; 19).
4.
When Complainant moved from Residence 1 to Residence 2, PECO transferred the Residence 1 balance of $2,932.29 to her Residence 2 account.  (PECO Exhibits 1, 2).
5.
When Complainant moved from Residence 2 to Residence 3, PECO transferred the Residence 2 balance of $3,188.32 to Complainant’s Residence 3 account.  (PECO Exhibit 2).



6.
Complainant’s service was terminated on or about August 1, 2013.  (Tr. 33; PECO Exhibit 8).


7.
Complainant paid PECO $1,701 on September 3, 2013.  (PECO Exhibit 3).



8.
Complainant’s service was restored on September 5, 2013.  (Tr. 33; PECO Exhibit 3).


9.
Complainant has entered into four payment agreements with PECO; Complainant defaulted on each of these agreements.  (PECO Exhibit 5).


10.
Some of the defaults were related to Complainant’s employer reducing her work hours.  (Tr. 11).


11. 
Complainant has worked as a driver for the same company for 19 years.  (Tr. 8).


12. 
As of the date of the hearing, Complainant had a PECO arrearage of $2,760.53.  (Tr. 32).
APPLICABLE LAW


Any offense alleged by the Complainant must be a violation of the Public Utility Code (Code), the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The Code requires that: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission. 


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Commw.2012).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

Title 66 Pa.C.S. § 1407 provides:
Reconnection of service. 
  (a)  Fee. --A public utility may require a reconnection fee based upon the public utility's cost as approved by the commission prior to reconnection of service following lawful termination of the service.
  (b)  Timing. --When service to a dwelling has been terminated and provided the applicant has met all applicable conditions, the public utility shall reconnect service as follows:
  (1)  Within 24 hours for erroneous terminations or upon receipt by the public utility of a valid medical certification.
  (2)  Within 24 hours for terminations occurring after November 30 and before April 1.
  (3)  Within three days for erroneous terminations requiring street or sidewalk digging.
  (4)  Within three days from April 1 to November 30 for proper terminations.
  (5)  Within seven days for proper terminations requiring street or sidewalk digging.
  (c)  Payment to restore service.
  (1)  A public utility shall provide for and inform the applicant or customer of a location where the customer can make payment to restore service.
  (2)  . . .
52 Pa.Code § 56.16(b) states:

Transfer of accounts.
  (b)  In the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a public utility may transfer an unpaid balance to a new residential service account of the same customer.



When a Complainant is seeking a payment arrangement, the Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq. (the Act or Chapter 14) applies.  66 Pa.C.S. § 1405 provides: 

  (b)  LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond: 

  (1)  Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
  (2)  Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
  (3)  One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
  (4)  Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

*   *   *
  (d)  NUMBER OF PAYMENT ARRANGEMENTS - Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

Also, it is Commission policy to exercise its discretion when customers have demonstrated some evidence of a good-faith effort in paying utility bills or customers have experienced a change of circumstance outside of their control.  Crawford v. National Fuel Gas Distribution Corp., Docket No. C-20066348, Opinion and Order entered December 6, 2007, at 15, 16 (Crawford).
ANALYSIS


Complainant presents three issues:  1) PECO is threatening to cut off her service, 2) there are incorrect charges on her bill from a previous address, and 3) she would like a payment arrangement.


Termination of Service



Although she checked the box on the Complaint form alleging that PECO was threatening to cut off her service, she neither testified nor presented evidence that PECO, in terminating or reinstating her service, committed any violations. There is no evidence that PECO termination procedures in any way violated any aspect of the Public Utility Code (Code), the Commission’s regulations, or an outstanding order of the Commission. 66 Pa.C.S. § 701. 
                        Complainant believed that a week passed between her payment and the reinstatement of her service. Tr. 12.  Records show, however, that in compliance with 66 Pa.C.S. § 1407(b)(4), PECO restored Complainant’s service on September 5, 2013, within three days of the $1,701 payment by Complainant on September 3, 2013. (Tr. 33; PECO Exhibit 3).
 
           No prima facie case is established and, consequently, Complainant cannot prevail here. 

Charges on her bill


Complainant has the burden of proving that the bills sent to her by PECO are incorrect.  Complainant believes that the balance due and owing includes approximately $2,500 incorrectly billed in 1998 and transferred to her current account.  (Tr. 21).   There is no evidence that the amounts transferred were incorrect.  Also, 1998 is beyond the three (3) years limitation of action provision of 66 Pa.C.S. § 3314(a), which states:
(a) General rule. --No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.(emphasis added).


Moreover, PECO presented evidence showing that amounts at issue are actually balances transferred from and to Complainant’s accounts when she moved from Residence 1 to Residence 2 to Residence 3.  (FOFs 4 and 5).  PECO was authorized to transfer these balances under 52 Pa.Code § 56.16(b).  Complainant cannot establish a prima facie case on this issue. 

Payment Agreement


Complainant is seeking a payment arrangement.  PECO contends that Complainant is not entitled because she defaulted on four agreements with the Company.  Based on the record and a credibility and good-faith assessment of the Complainant, a payment arrangement will be awarded. 



Complainant has not defaulted on a Commission-issued payment agreement (PECO Exhibit 5) and therefore is not prohibited from receiving one under 66 Pa.C.S. § 1405 (d).  Although Complainant has defaulted on agreements with the company, she presented at the hearing as someone who is interested in restoring good standing with the company, having defaulted on previous arrangements due to work hour reductions.  Complainant also demonstrated the ability and willingness to pay back owed amounts by the lump sum payment of $1,701 to PECO in September of 2013.  Crawford.


Complainant has a gross yearly income of $34,800 per year ($2,900 x 12).  Given a two-person household, under the 2014 poverty guidelines
 Complainant earns 224% of the poverty level and therefore is a level 3 customer. Consequently, under Chapter 14, she qualifies for a two-year period to pay the outstanding amount.  66 Pa.C.S. § 1405(b)(2).
Conclusions of Law



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.


2.
Complainant has failed to carry the burden of proof with respect to her claim of incorrect charges or termination.  66 Pa.C.S.A. § 332(a).


3.
Complainant is eligible for a payment arrangement on her balance.  66 Pa.C.S.A. § 1405(d).
ORDER



THEREFORE,



IT IS ORDERED:

1. That Complainant’s request for a payment arrangement is granted. 

2. That Lori Williams shall pay PECO Energy Company the regular amount of her bills as they come due plus 1/24th of the arrearage commencing with the first monthly bill received after entry of the Commission’s Final Order in this case and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on the account has been paid in full.


4.
That as long as Lori Williams complies with the terms of this Order, PECO Energy Company shall not suspend or terminate her utility service except for valid safety or emergency reasons.


5.
That if Lori Williams fails to comply with the terms of this Order, PECO Energy Company is authorized to suspend or terminate her utility service in compliance with all applicable tariff and regulatory requirements, and to take other action permitted by law. 


6.
That all other claims of Lori Williams at C-2013-2368421 are denied and dismissed. 


7.
That the docket at C-2013-2368421 be marked closed.

Date:
  January 15, 2014  




/s/












Darlene D. Heep








Administrative Law Judge

� 	One-hundred (100) percent of the poverty level for a household of two is $15,510. http://liheap.ncat.org/profiles/povertytables/FY2014/popstate.htm





5

