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INITIAL DECISION

Before

Marta Guhl

Administrative Law Judge

Introduction


This decision dismisses the Complainant’s Complaint against the Respondent, PECO Energy Company and determines that the Complainant must pay her outstanding balance in full in order to have service placed in her name at her new address.   
HISTORY OF THE PROCEEDING

On May 28, 2013, Ms. Joan Walker (“Complainant”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”).  The Complaint is an untimely appeal of a decision from the Bureau of Consumer Services (“BCS”) at case number 3068652 which dismissed her informal complaint and upheld the Company’s position that the Complainant was responsible for paying the outstanding balance in order to have service reconnected or placed in her name.  Complainant alleged that the Company informed her that she was responsible for charges from an address at which she alleges she never resided.  Complainant requested that the electric at her new residence be placed in her name and for the Company to investigate the issue with the other residence.  

On June 20, 2013, Shawane Lee, Esquire, counsel for PECO, filed an Answer denying the material issues in the Complaint.  PECO asserted that the Complainant made an application for service at 243 Queen Lane, 2nd Floor, Philadelphia, Pennsylvania on December 18, 2007 which was accepted by the Company.  PECO alleges that at no time did the Complainant request that service be disconnected at that address, even when she requested service in her name at 6629 Limekiln Pike, Philadelphia, Pennsylvania.  PECO asserts that Complainant owes a current balance of $6,855.77 on all of her current and former accounts.  On the same date, PECO also filed New Matter in the case as well.  PECO contends that the Complainant is not entitled to a payment arrangement because she defaulted on a previous payment arrangement issued by the Bureau of Consumer Services in April of 2009 and cannot demonstrate a change of income.
    
On August 5, 2013, a Hearing Notice was sent scheduling an Initial Hearing on Thursday, September 19, 2013 at 10:00 a.m. and assigned to me.    

By Prehearing Order dated August 7, 2013, I gave direction as to the proper procedure for this matter.  



On September 19, 2013, the Initial Hearing convened as scheduled.  Complainant was present and represented herself.  Shawane Lee, Esquire was present as counsel for PECO and presented one witness, Ms. Dana McCollum.  Complainant presented three exhibits during the evidentiary hearing only two of which were admitted into the record.
  PECO presented sixteen exhibits during the Initial Hearing and all PECO’s exhibits were admitted into the record.  The evidentiary hearing generated 94 pages of testimony in transcript.  The record closed on October 10, 2013.  

FINDINGS OF FACT

1. The Complainant currently resides at 2216 Glenview Street, Philadelphia, Pennsylvania 19149 (2216 Glenview Street) and receives electric service from PECO at that address, but the service is not in her name.  Tr. 9.

2. The Respondent is PECO Energy Company which is a jurisdictional utility in the Commonwealth of Pennsylvania providing electric service.  

3. Complainant also received electric service from PECO at 6629 Limekiln Pike, Philadelphia, Pennsylvania 19150 (6629 Limekiln Pike) from August 17, 2009 to December 14, 2010.  Tr. 10; PECO Exh. 4.
4. Complainant also received electric service from PECO at 2008 66th Avenue, Philadelphia, Pennsylvania 19138 (2008 66th Avenue) from June 21, 2011 to November 7, 2012.  Tr. 10; PECO Exh. 4. 
5. The address in dispute is 243 Queen Lane, 2nd Floor, Philadelphia, Pennsylvania 19144 (243 Queen Lane).  Tr. 18.

6. Service was requested in Complainant’s name at 243 Queen Lane on December 18, 2007.  PECO Exh. 9.  

7. In order to have service placed in one’s name, the applicant must provide their Social Security number and if the party has established credit, then the applicant can apply for service over the phone.  If there is no established credit, then the person would have to apply in person to verify their ID.  Tr. 46.  

8. On April 1, 2009, Complainant filed an informal complaint for 243 Queen Lane requesting a payment arrangement.  PECO Exh. 9.
9. On May 7, 2009, BCS granted a Level 1 payment arrangement to the Complainant on a balance of $654.90 in budget billing amount of $98.00 per month plus $15.00 on the arrears for a total of $113.00.  PECO Exh. 8.  
10. Complainant defaulted on the payment arrangement on September 29, 2009.  Tr. 54; PECO Exh. 1.  

11. On August 17, 2009, Complainant contacted PECO to request service in her name at 6629 Limekiln Pike.  Tr. 55; PECO Exh. 9.  

12. At that time, PECO informed her that she still had an account in her name at 243 Queen Lane.  Tr. 55; PECO Exh. 9.  

13. The Complainant did not request that the account at 243 Queen Lane be disconnected or transferred to the new address.  Tr. 56; PECO Exh. 9.

14. On November 10, 2010, service was terminated at 6629 Limekiln Pike for a past due balance of $1,515.63.  PECO Exh. 9.   

15. The outstanding balance of $1,668.63 was transferred to the account for 243 Queen Lane on January 10, 2011.  Tr. 49; PECO Exhs. 4 & 9.  
16. PECO transfers balances from previous accounts to active accounts using an internal matching system which matches name and Social Security numbers before transferring previous balances to an active account.  Tr. 50.  

17. On May 12, 2011, service was terminated at 243 Queen Lane for a past due balance of $5,575.93.  PECO Exh. 9.  
18. On June 20, 2011, Complainant contacted PECO to apply for service at 2008 66th Avenue.  PECO Exh. 9.
19. At that time, Complainant disputed that she lived at 243 Queen Lane when informed of the outstanding balance for that address.  PECO Exh. 9.  

20. PECO conducted an investigation into the Complainant’s allegation that she did not reside at 243 Queen Lane and did not receive documentation from the Complainant which substantiated her claim she did not reside at 243 Queen Lane.  Tr.  56-58.
21. PECO transferred the outstanding balance from 243 Queen Lane to 2008 66th Avenue in the amount of $5,823.33 on July 29, 2011.  Tr. 47; PECO Exhs. 1, 3 & 4.   
22. On November 7, 2012, PECO terminated service at 2008 66th Avenue for a past due balance of $7,032.60.  Tr. 60.  

23. On March 7, 2013, Complainant filed an informal complaint with BCS requesting that service be placed in her name at 2216 Glenview Street.  PECO Exh. 15.  
24. BCS issued a decision on March 27, 2013 which dismissed the case upholding the Company position that Complainant must pay $7,032.60 in order to have service reconnected or placed in her name.  PECO Exh. 15.  
25. Complainant did not present any evidence that she resided someplace other than 243 Queen Lane during the time period at issue.  PECO Exh. 16.    
26. Complainant did not present any evidence to establish that she was the victim of identity theft.  

27. There is no indication in PECO records that the Complainant applied for service at 2216 Glenview Street.  Tr. 52.  

28. In order to obtain service in her name at 2216 Glenview Street, Complainant would need to satisfy her outstanding balance in full.  Tr. 53.  

29. Complainant’s current outstanding balance with PECO from all three prior service addresses is $6,855.77.  Tr. 50.  

30. PECO issued a shut off notice and a letter for service because they were able to note usage at 2216 Glenview Street but had no rate payer of record for that address.  Tr. 52.  

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

This proceeding is a de novo review of the BCS determination regarding the make-up bill for unauthorized usage.  52 Pa.Code § 56.403(a).  The term “de novo” simply means “anew” or “over again.”

Section 1403 of the Public Utility Code defines “Applicant” and “Customer” as follows:

“Applicant.”  A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

and

“Customer.”  A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

66 Pa.C.S. § 1403.

Section 1407 of the Public Utility Code states in pertinent part:

   (d)
Payment of outstanding balance at premises. --A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.

   (e)
Approval. --A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the commission.

66 Pa.C.S. § 1407.  



The Complainant asserts that she is not responsible for charges from 243 Queen Lane because she never resided at that address and PECO should not have transferred charges for that address to her account at 2008 66th Avenue.  However, the Complainant is listed as customer of record for 243 Queen Lane according to PECO records.  As such, the Complainant fits the definition of a customer under the law.   “Mere bald assertions … do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987); Mid-Atlantic Power Supply Association of Pennsylvania v. Pa. Pub. Util. Comm’n, 746 A.2d 1196, 1200 (Pa. Cmwlth. 2000); see also, Steffy’s Pattern Shop v. Frontier Communications of Pennsylvania, Inc., R-00994808, Commission Opinion and Order entered March 3, 2000.  Complainant has not established a prima facie case.  The Complainant did not present any evidence to establish her residence elsewhere during the time period at issue.  Service was established at 243 Queen Lane on December 18, 2007 under the Complainant’s name and service was terminated for a past due balance on May 12, 2011.  The documents that she provided to PECO were either outside the time period in dispute or were not under her name.
  
To the extent that Complainant’s allegation can be considered a claim that she was a victim of identity theft if someone else opened the account using her name without her permission, that argument will be rejected.  Again, the Complainant did not present any evidence that she was the victim of identity theft.  The Complainant’s statements alone are not sufficient to meet her burden of proof in this matter.  The Commission has no regulations regarding identity theft.  In re: Identity Theft, Docket Number M-00041811, Order (entered Sept. 21, 2005).  It is not unreasonable, however, that PECO requires a customer who alleges they have been a victim of identity theft to provide documentation to establish they lived elsewhere to show that they are making a good faith claim of identity theft.  See, Donna MacDougall v. Verizon North, Inc., F-01339719, Opinion and Order (entered August 23, 2004); Patricia Spancake v. Metropolitan Edison Company, Docket No. C-2012-2337599, Initial Decision (Final Order entered June 19, 2013).  As the PECO witness testified, if Ms. Walker had provided some sort of documentation to establish that she did not reside at 243 Queen Lane from December 18, 2007 to May 12, 2011, the Company may have been able to complete its investigation.  However, the documentation that was provided by the Complainant to PECO was either for another party or outside the timeframe at issue.    

Further, when the Complainant contacted PECO on August 17, 2009, to request service in her name at 6629 Limekiln Pike, PECO informed her that there was an account in her name at 243 Queen Lane.  The Complainant did not request that service be disconnected for 243 Queen Lane at that time.  The Commission has determined that a customer of record who did not take reasonable action to remove service from her name is responsible for the unpaid arrearage, even when that customer does not reside at the service address.  Nixon v. PECO Energy Co., Docket No. C-2011-2240763, Opinion and Order entered February 16, 2012.  As such, the Complainant was or should have been aware of the service in her name at 243 Queen Lane as of August 2009 and should have taken steps to disconnect service there if she was not residing at that location.  

Based on all of the above, it is clear that the Complainant has failed to meet her burden of proof under the law to establish that she was not responsible for the charges that were accrued at 243 Queen Lane.  The Complainant is the customer of record for the service address at 243 Queen Lane for the time period at issue according to the PECO records and the Complainant was not able to establish that she resided at another location during the same time period or that she was a victim of identity theft.  Further, the Complainant knew or should have known about the 243 Queen Lane address account and failed to take any steps to disconnect the account.  Therefore, as the Complainant is customer of record for 243 Queen Lane account, she is liable for the charges on that account.  


In so much as the Complainant is liable for the charges, PECO is permitted to transfer the charges to the Complainant’s new service account.  Pursuant to 56 Pa.Code § 56.16, transfers of accounts:

(a) A customer who is about to vacate a premises supplied with public utility service or who wishes to have service disconnected shall give as least 7 days notice to the public utility and a noncustomer occupant, specifying the date on which it is desired that service be discontinued.  In the absence of a notice, the customer shall be responsible for services rendered.  

(b) In the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a public utility may transfer an unpaid balance to a new residential service account of the same customer.  


The Complainant did not indicate at the hearing that she wanted to reconnect service at a prior service address, but wanted to establish service in her name for 2216 Glenview Street.  However, PECO has indicated that in order to establish service at that address, the Complainant must pay her current outstanding balance of $6,855.77.  The Company was entitled to transfer the balance from 6629 Limekiln Pike to the active account at 243 Queen Lane and then entitled to transfer the balances of her previous accounts to her most current account at the time which was 2008 66th Avenue.  It is not unreasonable for PECO to request that the Complainant pay her outstanding balance in full in order to have service placed in her name at the new address, considering that the Complainant has outstanding balances from three previous service addresses.  There is nothing that the Company has done in this case that is in violation of the Commission’s rule, regulations or an order.  As such, the Complainant is directed to pay the outstanding balance in order to establish service in her name at 2216 Glenview Street and her Complaint is dismissed.
CONCLUSIONS OF LAW
1. The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  

2. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4. Complainant had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).

5. PECO may require the payment of the outstanding balance of usage charges.  66 Pa.C.S. § 1407.

6. The Complainant is liable for the outstanding balance from 243 Queen Lane.

7. PECO is entitled to transfer outstanding balances to the Complainant’s most current account.  56 Pa.Code § 56.16(b).  

8. The Complainant must pay the outstanding balance in order to establish service in her name at her current residence.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Ms. Joan Walker against PECO Energy Company at Docket No. C-2013-2367274 is dismissed.

2. That the Secretary’s Bureau shall mark Docket No. C-2013-2367274 closed.

Date: January 7, 2014





/s/












Marta Guhl








Administrative Law Judge

� 	Complainant at no time requested a payment arrangement, neither in her formal complaint nor during the initial hearing.  





� 	Complainant Exhibit 3 was not entered into the record based on authentication and hearsay objections made by counsel for PECO at the hearing in this matter, which I sustained.  


� 	The Complainant submitted to PECO via facsimile on June 19, 2012 what appears to be a credit report from Credstar dated December 15, 2011, Travelers Life & Annuity Quarterly Statement dated July 31, 2001, Pennsylvania Child Abuse History Clearance for Daja Amari Walker, and Notice of Lien from the 1st Judicial District for a violation date of March 25, 2005.  PECO Exh. 16.  
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