BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pearl Dikens						:
							:
	v.						:		C-2013-2367268
							:
Pennsylvania American Water Company		:



INITIAL DECISION DISMISSING COMPLAINT
		

Before
Dennis J. Buckley
Administrative Law Judge


		This decision dismisses the formal Complaint filed by Pearl Dikens (Complainant) against Pennsylvania American Water Company (Respondent or PAWC) alleging that her bills for water service were too high.  Complainant passed away before the evidentiary hearing in this case was held, thus her Complaint has abated.


HISTORY

		On May 28, 2013, Complainant filed a formal Complaint against PAWC alleging that her bills for water service are too high.  On June 26, 2013, counsel for PAWC timely filed an Answer and New Matter to the Complaint.  Complainant did not file any responsive pleading to the New Matter.

		On August 1, 2013, a hearing Notice was issued setting September 26, 2013, as the date for a telephonic hearing in this case.

		On September 6, 2013, a standard form prehearing Order was issued in this case.

		On September 24, 2013, counsel for PAWC notified the undersigned that in the process of reaching out to the Complainant to discuss possible settlement of the case, counsel learned from a member of the Dikens family that Complainant had passed away on September 15, 2013.  Counsel very graciously moved for a continuance of the hearing so as to allow the family of the Complainant time to determine what to do with respect to the Complaint.  Counsel advised me that the Dikens family had no objection to the requested continuance.  I granted the Motion provisionally, followed by an Order issued October 1, 2013, and the hearing was cancelled.  By Notice issued September 30, 2013 by the Office of Administrative Law Judge (OALJ) scheduling staff, the hearing was re-scheduled for October 31, 2013.

		On October 31, 2013, a telephonic hearing convened at the Commission’s Harrisburg office.  Michael A. Gruin, Esquire, appeared on behalf of PAWC.  I note that the Order continuing the original hearing in this case was not returned by the U.S. Postal Service, nor was the Notice re-scheduling the hearing returned to the OALJ.  Despite this, and despite attempts by counsel for PAWC to contact members of Ms. Dikens family, no one appeared on her behalf at the October 31, 2013 hearing.  Therefore, the record in this case consists of the seven page hearing transcript filed with the Secretary of the Commission on November 20, 2013.  The record in this proceeding closed on that date.  Since that time, no survivor or representative of Ms. Dikens’ estate has contacted the OALJ.


FINDINGS OF FACT

		1.	Complainant in this matter was Pearl Dikens.

		2.	Pennsylvania American Water Company, a jurisdictional utility, is the Respondent.

		3.	On May 28, 2013, Complainant filed a formal Complaint against PAWC alleging that her bills for water service are too high.

		4.	On June 26, 2013, counsel for PAWC timely filed an Answer and New Matter to the Complaint.  Complainant did not file any responsive pleading to the New Matter.

		5.	Complainant had passed away on September 15, 2013.

		6.	No survivor or representative of Ms. Dikens has contacted the Office of Administrative Law Judge with respect to prosecuting the Complaint.

DISCUSSION

		First, I again extend my condolences to the Dikens family.  As I stated in my Order of October 1, 2013 continuing the hearing originally scheduled in this case, as a general principle causes of action abate upon the death of a complainant, though it is possible that the matter might be revived by survivors.  See Freeman v. Giacomo Costa Fu Andrea, 282 F.Supp. (E.D. Pa 1968); Johnson v. Peoples First Nat’l. Bank & Trust Co., 394 Pa. 116, 145 A.2d 716 (1958).  Therefore, Ms. Diken’s survivors, preferably through a legal representative or the Executor of her estate, could have contacted counsel for PAWC and the Presiding Officer, to indicate whether they wished to pursue this matter.  As they did not, the hearing scheduled for October 31, 2013, was held, but no one appeared to prosecute the Complaint.[footnoteRef:1] [1:  	In that Order, I specifically stated that if no one contacted counsel for PAWC or myself in advance of the hearing on October 31, 2013, that hearing would take place, and the Complaint would be subject to dismissal.] 


		At hearing, counsel for PAWC moved to dismiss the Complaint for lack of prosecution, but it is unnecessary to rule on that Motion, because with the death of the Complainant, and with no action on the part of her survivors, her Complaint has abated and must be dismissed.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.

		2.	The Complainant, Pearl Dikens, had the burden of proof in this case. 66 Pa.C.S. § 332(a).

		3.	As a general principle, causes of action abate upon the death of a complainant, though it is possible that the matter might be revived by survivors.  See Freeman v. Giacomo Costa Fu Andrea, 282 F.Supp. (E.D. Pa 1968); Johnson v. Peoples First Nat’l. Bank & Trust Co., 394 Pa. 116, 145 A.2d 716 (1958).

[bookmark: _GoBack]		4.	With the death of the Complainant and no action by her survivors to revive the Complaint, the Complaint has abated and must be dismissed.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint filed by Pearl Dikens against Pennsylvania American Water Company at Docket No. C-2013-2367268 is dismissed due to the death of the Complainant and the consequent abatement of her claim.

		2.	That the case at Docket No. C-2013-2367268  is marked closed.


	Date:
	February 11, 2014
	  
	/s/

	
	
	
	Dennis J. Buckley
Administrative Law Judge
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