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William Kropa					:
							:
	v.						:		C-2012-2306010
							:
Metropolitan Edison Company			:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


		This Initial Decision dismisses the formal Complaint filed by William Kropa (Complainant) against Metropolitan Edison Company (Met-Ed or Respondent) alleging inadequate and unreliable service.


HISTORY OF THE PROCEEDING


		On May 23, 2012, Complainant filed a formal Complaint against Met-Ed alleging that Met-Ed had failed to provide reliable (i.e. adequate) electric service to Complainant.  Specifically, Complainant has experienced a power outage which he contends occurred because Met-Ed has not properly configured its system.[footnoteRef:1] [1:  	Complainant also checked the box on the formal Complaint form stating that he opposes a proposed rate increase, but that was not an issue presented at the hearing in this case.] 


		On May 24, 2012, the Secretary of the Commission served the Complaint on Met-Ed.

		On June 12, 2012, Respondent filed an Answer in which it denied the allegations set forth in the Complaint.

		On June 21, 2012, Chief Administrative Law Judge Charles E. Rainey, Jr., issued an Interim Order setting this matter for mediation.  Mediation occurred but did not lead to a resolution of this case.

		On March 12, 2013, I issued a standard form prehearing Order.

		On March 15, 2013, a Notice issued by the Office of Administrative Law Judge (OALJ) established April 17, 2013 as the date for an initial telephonic hearing in this case.

		On April 16, 2013, I granted a continuance requested by the Complainant.  That continuance was not opposed by Met-Ed.

		On May 8, 2013, the OALJ issued a rescheduled hearing notice setting June 19, 2013 as the new hearing date in this case.

		 On June 19, 2013, a telephonic hearing convened at the Commission’s Harrisburg office.  Brian C. Wauhop, Esquire, appeared on behalf of Met-Ed.  Complainant appeared on his own behalf.  Complainant offered testimony and seven exhibits, which were received into evidence, consisting of seven photographs of the pole in question and the surrounding area.  Met-Ed presented the testimony of one witness, Greg Mervos, Met-Ed’s reliability engineer for the Easton and Stroudsburg areas, and six exhibits: Respondent Exhibit No. 1, a Circuit Map; Respondent Exhibit No. 2, Outage Work Order details; Respondent Exhibit No. 3, Chronology of Reliability Improvements associated with the area near Complainant’s residence; Respondent Exhibit No. 4, Original pages 61-62 of Respondent’s tariff, Electric Pa. PUC No. 51, Rule 23; Respondent Exhibit No. 5, Sustained Outage History for Complainant’s residential development; Respondent Exhibit No. 6, Circuit Inspection and Maintenance Patrols for Complainant’s residential development.[footnoteRef:2] [2:  	Respondent did not move for the admission of its Exhibits Nos. 5 and 6.] 


		The hearing concluded on June 19, 2013, and no briefs were filed.  The record closed on July 16, 2013, with the filing of the official transcript with the Secretary of the Commission.  The record in this proceeding consists of the 66 page transcript, Complainant’s Exhibit Nos. 1-7, and Respondent’s Exhibit Nos. 1-4.

		This matter is now ready for decision.

		
FINDINGS OF FACT

		1.	Complainant is William Kropa, who resides at 2908 Gray Cottage Lane, Nazareth, Pennsylvania.  Complainant is a journeyman lineman with 22 years experience and is employed by PPL Electric Utilities Corporation (PPL).  Complaint at 5, ¶ 1; Tr at 53.

		2.	Respondent is Metropolitan Edison Company, a jurisdictional public utility company providing electric service to the Complainant’s service address.

		3.	On March 15, 2012, a vehicle struck an electric pole near Complainant’s residential development.  That accident resulted in an extended power outage of about seven hours.  Tr. at 9, 16.

		4.	Complainant wants Met-Ed to install switches below his development so that the power line can be sectionalized.  Tr. at 10.

		5.	The power line circuit (the 809-3 Circuit) that serves Complainant’s development is already sectionalized.  Tr. at 24, 27, 29-30.

		6.	The 809-3 Circuit is 86 miles long and serves 2,990 customers.  Tr. at 29.

		7.	Fuses are installed in a circuit.  Fuses can interrupt a fault and isolate the affected section of the line.  Tr. at 30.

		8.	The March 15, 2012 power outage at Complainant’s development could not have been prevented by Met-Ed because the outage was caused by a vehicle accident that Met-Ed had no control over.  Tr. at 35-36.

		9.	Complainant wants Met-Ed to change its facilities so that in the event of another car accident involving the same pole, power can be quickly restored to Complainant’s development; however, that change would benefit only the customers in Complainant’s development and would not benefit other customers on the line.  Tr. at 37-38.

		10.	The change to Met-Ed’s facilities advocated by Complainant would cost over one million dollars and is not cost effective.  The circuit is adequately protected, and an outage history of one outage does not justify installing a new switch one pole away.  Tr. 38-39, 50.

		11.	Met-Ed is providing safe, adequate and reliable service on the 809-3 Circuit.

DISCUSSION

		As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa.C.S.A. § 332(a).  To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm'n  196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm'n  (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Comm'w., Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Complaint in this case was filed after a car ran into a utility pole near Complainant’s residential development, leaving the development without power for seven hours.  In that respect, Complainant is alleging that Met-Ed has violated the Public Utility Code (Code) in that Met-Ed has failed to provide reliable and adequate electric service as is required at 66 Pa.C.S. § 1501:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  Subject to the provisions of this part and the regulations or orders of the commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service.  Any public utility service being furnished or rendered by a municipal corporation beyond its corporate limits shall be subject to regulation and control by the commission as to service and extensions, with the same force and in like manner as if such service were rendered by a public utility.  The commission shall have sole and exclusive jurisdiction to promulgate rules and regulations for the allocation of natural or artificial gas supply by a public utility.  (Emphasis added.)

The standard here is one of “adequacy and reasonableness.”

		On the basis of one outage, Complainant is asking the Commission to order Met-Ed to make an expensive change to Met-Ed’s facilities by installing equipment that would allow Complainant’s development to be quickly brought back on line in the event that the same sort of accident that occurred on March 15, 2012, recurs.[footnoteRef:3]  Complainant, who is a journeyman lineman with 22 years’ experience and is employed by PPL Electric Utilities Corporation, offered extensive testimony with respect to how he would reconfigure the circuit.[footnoteRef:4] [3:  	The pole has been struck on only one occasion, that being the March 15, 2012 accident.  Tr. at 50.
]  [4:  	Complainant offered seven exhibits consisting of photographs of the pole where the accident occurred and the surrounding area.  However, Complainant never raised the pole’s proximity to the road, which is noticeable, as an issue, nor was relocating the pole discussed.
] 


		The issue here is not whether Met-Ed can make the change to its facilities that Complainant is requesting.  What Complainant is asking for in his testimony could be done.  The issue is whether it is reasonable and lawful to compel Met-Ed to make the change based on one incident which Met-Ed had no control over.  That change will benefit Complainant’s residential development only.  The change will not enhance service or reliability on Met-Ed’s system generally, or even to other Met-Ed customers on the same circuit, though it can be assumed that those customers (and indeed all Met Ed residential customers) will ultimately pay for this requested change.[footnoteRef:5]  What Met-Ed is being asked to do is to change its facilities on the basis of one random event.  That is not a reasonable request as the number of potential individual events that could trigger a local outage may well be incalculable, and to require a utility to alter (as opposed to repair) its facilities after each such event is impractical.  Tr. at 50. [5:  	Met-Ed’s witness estimated the cost of the requested change at over one million dollars.  Tr. at 39.] 


		Complainant produced no evidence to establish that Met-Ed’s service is inadequate or unreasonable.  The genesis of the Complaint was one outage of about seven hours’ duration.  While that was certainly inconvenient for the Complainant and other residents in his development, the event was the result of one accident, not a series of outages caused by any inadequacy of service or neglect on Met-Ed’s part.

		Based on the evidence presented, Complainant has failed to prove by a preponderance of the evidence that Met-Ed has failed to maintain adequate, efficient, safe and reasonable service and facilities as required by the Code.  Therefore, the Complaint in this case must be dismissed.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa.C.S. §§ 701, 1501.

		2.	Pursuant to 66 Pa.C.S. § 332(a), the burden of proof in this proceeding is on the Complainant.

		3.	The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa.C.S. § 332(a).

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint of William Kropa against Metropolitan Edison Company at Docket No. C-2012-2306010 is hereby dismissed.

		2.	That the case at Docket No. C-2012-2306010 is to be marked closed.


Dated:  February 11, 2014				__/s/____________________________
							Dennis J. Buckley
							Administrative Law Judge
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