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OPINION AND ORDER


BY THE COMMISSION:	

	Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the following:  (1) the Petition for Reconsideration filed by West Penn Power Company (West Penn) on November 15, 2013; and (2) the Petition for Reconsideration and Clarification filed by UGI Development Company (UGI Development) on November 15, 2013 (collectively, Petitions), seeking reconsideration of the Opinion and Order entered on October 31, 2013 (October 2013 Order), relative to the above-captioned proceeding.  J3 Energy Group, Inc. (J3 Energy) filed an Answer to Petitions (Answer) on November 25, 2013.  For the reasons set forth herein, we shall deny West Penn’s Petition and grant UGI Development’s Petition, to the extent that it requests clarification.  

Background

Following the transition to a competitive market for electric generation in Pennsylvania, West Penn and Pennsylvania’s other electric distribution companies (EDCs) retained the obligation to serve as the default service providers for their retail customers pursuant to 66 Pa. C.S. § 2807(e)(3.1).  Accordingly, West Penn filed its initial plan to fulfill its default service obligations on October 25, 2007.  After a fully litigated proceeding, West Penn’s initial default service plan (DSP1) was approved by the Commission by Opinion and Order entered July 25, 2008, at Docket No. P-00072342.  West Penn’s DSP1 encompassed a period of twenty-nine months beginning January 1, 2011, and ending May 31, 2013.  

West Penn’s DSP1 provided that, commencing January 1, 2011, solar photovoltaic alternative energy credits (SPAECs) and other Tier 1 alternative energy credits (AECs)[footnoteRef:1] would be purchased on a current or spot market basis.  On July 29, 2010, West Penn filed a Petition requesting Commission approval to acquire SPAECs and AECs through long-term contracts rather than on the spot market.  Included as part of the Petition were, inter alia, the proposed Request for Proposal (RFP), a SPAEC Purchase and Sale Agreement and a Bid Form Spreadsheet.  By Opinion and Order entered September 8, 2010, at Docket No. P-00072342 (September 2010 Order), the Commission approved the Petition.  [1:  	An AEC is a tradable instrument that is used to establish, verify and monitor that one megawatt (MW) of electricity was generated from an alternative energy source.  73 P.S. § 1648.2.  SPAECs are AECs that are generated by solar photovoltaic or other solar sources.  ] 


		West Penn issued an RFP for SPAECS dated September 24, 2010, and revised on November 3, 2010.[footnoteRef:2]  The RFP established a tranche[footnoteRef:3] target of one tranche for the ten-year, five-month period between January 1, 2011 through May 31, 2021, and four tranches for the ten-year period beginning June 1, 2011, and ending on May 31, 2021.  RFP at 2.  [2:  	West Penn also sought bids for AECs which are not at issue in this proceeding. ]  [3:   	In the context of the relevant portion of the Alternative Energy Portfolio Standards Act, a tranche is a block of 200 SPAECs per reporting year.  73 P.S. 
§§ 1648.1-1648.8.] 


		The bids were received on December 3, 2010, at West Penn’s Greensburg, Pennsylvania office.  Tr. at 65-66.  The RFP process was overseen by an Independent Procurement Manager (IPM), Boston Pacific Company, Inc. (Boston Pacific), and was monitored by a member of the Commission Staff.  West Penn M.B. at 1.  

		On December 7, 2010, West Penn filed the results of its RFP process with the Commission and requested that the Commission approve the bid results by December 10, 2010.  UGI Development Company (UGI Development) had been selected as the successful bidder for the four tranches for the ten-year period beginning June 1, 2011, and ending on May 31, 2021.  

		A Secretarial Letter issued December 10, 2010, at Docket No. P‑00072342 (December 2010 Secretarial Letter), stated, inter alia: 

Further investigation does not appear to be warranted at this time, since this procurement appears to have been conducted in accordance with the RFP process and rules, filed 


pursuant to the Commission’s Opinion and Orders.  Therefore, we approve the bid results submitted for this AEC procurement.[footnoteRef:4] [4:  	The December 2010 Secretarial Letter indicated that this AEC procurement solicited both SPAECs and other Tier 1 AECs.  Article 2.5 of the RFP states that, after the RFP results are submitted to the Commission, the Commission will have three business days to approve the RFP results.  RFP at 5.] 


			Subsequently, West Penn and UGI Development executed a Solar Photovoltaic Alternative Energy Credit Purchase and Sale Agreement (SPAEC Agreement) dated December 15, 2010. 

History of the Proceeding
 
On January 10, 2011, J3 Energy filed a Formal Complaint (Complaint) contending, inter alia, that West Penn’s evaluation of the bids for SPAECs:  (1) was not consistent with the RFP approved by the Commission; and (2) was in violation of the competitive procurement standards for AECs established by 52 Pa. Code §§ 75.67(b) and (c) (relating to competitive procurement of alternative energy and AECs) and 52 Pa. Code § 54.186 (relating to default service procurement and implementation plans).  Complaint at 2-3. 

In its Complaint, J3 Energy explained that it submitted bids on four of the five SPAEC tranches and the price on J3 Energy’s lowest two bids was lower than the average of the bids selected by West Penn.  J3 Energy submitted that, based on West Penn’s response to a post-selection question and answer (post-Q&A) posted by J3 Energy, it appeared that West Penn aggregated J3 Energy’s four bids to arrive at an average price used for comparison with other bids.  J3Energy averred that, had its bids been evaluated in accordance with the RFP, the selection of one or both of J3Energy’s lower-priced tranches may have resulted in an overall lower cost of the targeted quantity of SPAECs than the bids selected by West Penn.  J3 Energy argued that, in such case, one or both of its lower-priced bids should have been selected.  Id. at 3.  

As relief, J3 Energy requested that the Commission direct West Penn to re‑evaluate J3 Energy’s four bids as the individual offers that were proposed and to submit a report to the Commission with the results.  J3 Energy also requested that the Commission revoke its approval of the RFP results until such time as West Penn awarded J3 Energy the appropriate tranche(s).[footnoteRef:5]  Id.   [5:  	We note that Article 9.21 of the RFP requires winning bidders to execute an Agreement within three days of the Commission’s approval of the bid results.  The four SPAEC tranches at issue were to begin deliveries on June 1, 2011.  West Penn reported that the Agreements were executed and deliveries have begun.  West Penn St. 1 at 22. ] 


In its Answer to the Formal Complaint (Answer), filed on February 2, 2011, West Penn denied that an error occurred in the evaluation of J3 Energy’s bid proposal.  West Penn averred that it followed the procurement process for SPAECs, as approved by the September 2010 Order, and the procurement was monitored by the Commission and an IPM pursuant to 52 Pa. Code § 54.186.  West Penn also noted that the Commission approved the bid results in the December 2010 Secretarial Letter.  Answer at 2-3.  

West Penn explained that the evaluation of the bids was a price-only evaluation.  West Penn submitted that the annual price each bidder offered over the ten-year period or the ten-year, five-month period was discounted back to the present day and the string of discounted prices was averaged to create a Discounted Average Term Price (DATP).  The bidders that offered the lowest price (i.e., DATP) were selected as the winning bidders.  Id. at 7. 

West Penn stated that the only adjustment made in the bid ranking was done with regard to “All-or-Nothing” bids.[footnoteRef:6]  Id.  West Penn submitted that, as explained in Article 7.10 of the RFP, West Penn must take the entire supply offered as “All-or-Nothing,” or take nothing.  Id.  West Penn averred that the “All-or-Nothing” bid was meant to accommodate bidders who planned to build a solar installation based on winning West Penn’s RFP, but would be unable to construct that installation if they won less than the total quantity offered.  Id.  West Penn noted that Section 7.10 of the RFP and an October 6, 2010 pre-bid presentation provided examples of how “All-or-Nothing” bids would be evaluated.  Id. at 8.  West Penn admitted that, while the example in the RFP is “not completely analogous” to J3 Energy’s bids, West Penn stated that the basic point made in the example is that the term “All-or-Nothing” is literal, all of the blocks of a bidder are taken or none are taken.  Id. at 8-9.  [6:  	As discussed, infra, J3 Energy submitted four bids with different prices that were designated by J3 Energy as “All or Nothing” bids. ] 


West Penn explained that J3 Energy was not the only bidder that submitted multiple-tranche “All-or-Nothing” bids with different prices.  Id. at 9.  West Penn submitted that all of these “All-or-Nothing” bids were aggregated into a single DATP offer for each supplier.  Id.  West Penn stated that the IPM, Boston Pacific, could only envision that a supplier would designate a separate bid as “All-or-Nothing” if the supplier was concerned that it would be awarded less than a single block.  Id.  West Penn averred that this concern was unnecessary because the RFP made it clear that only full blocks would be awarded.  Id. 

Three Protective Orders were issued by Administrative Law Judge (ALJ) Elizabeth H. Barnes in response to requests of the Parties that information sought during discovery should remain confidential.[footnoteRef:7]  The first Protective Order, dated July 19, 2011, covered bid solicitation information provided to J3 Energy by West Penn pursuant to discovery requests of J3 Energy.  The second Protective Order, dated October 17, 2011, covered procurement information provided by Boston Pacific to the Commission Staff as part of the procurement evaluation.  The third Protective Order, dated October 28, 2011, covered information about J3 Energy’s business operations provided to West Penn by J3 Energy in response to discovery requests by West Penn. [7:  	The Commission Regulation at 52 Pa. Code § 54.186(c)(5) provides that the bids submitted by a supplier in response to a competitive bid solicitation process shall remain confidential.] 


On November 15, 2011, J3 Energy filed a Motion for Summary Judgment, and on December 5, 2011, West Penn filed an Answer and Cross-Motion for Summary Judgment.  On February 1, 2012, the ALJ issued an Order Denying Cross Motions for Summary Judgment.  The ALJ found that there were genuine issues of fact to be determined concerning the Parties’ different views on the procurement process.

A hearing was held on May 1, 2012.  J3 Energy presented the testimony of two witnesses and introduced four statements and fourteen exhibits.  West Penn presented the testimony of two witnesses and introduced four statements and five exhibits.  The hearing resulted in a transcript of 216 pages.  Portions of the statements, exhibits, and transcript were classified as proprietary pursuant to the Protective Orders. 

Main Briefs were filed on May 22, 2012, and Reply Briefs were filed on June 6, 2012.  The record was closed on June 6, 2012. 

By Initial Decision issued August 17, 2012, the ALJ dismissed J3 Energy’s Complaint.  The ALJ found, inter alia, that West Penn’s evaluation of J3 Energy’s bids was consistent with the RFP and in compliance with the competitive procurement standards for AECs established by Commission Regulations.  I.D. at 22. 

J3 Energy filed Exceptions and a Request for Oral Argument on September 4, 2012, and West Penn filed Replies to Exceptions and Opposition to Request for Oral Argument on September 17, 2012. 

In the October 2013 Order, we vacated the Initial Decision, joined UGI Development as an indispensable party, and remanded this proceeding to the Office of Administrative Law Judge (OALJ).  Based on our disposition, we found that the Exceptions and Request for Oral Argument were moot.  October 2013 Order at 8-9, 11, 12. 

As previously indicated, on November 15, 2013, West Penn filed a Petition for Reconsideration (West Penn Petition), and UGI Development filed a Petition for Reconsideration and Clarification (UGI Development Petition).  J3 Energy filed an Answer on November 25, 2013. 

By Opinion and Order, entered November 22, 2013, we granted reconsideration, within the meaning of Pa. R.A.P. Rule 1701(b)(3), pending review of, and consideration on, the merits of the Petitions.  

Discussion

Legal Standards 

We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 1982 Pa. PUC Lexis 4, *12-13:  

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:  

	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Id. at *13.  


October 2013 Order

	In the October 2013 Order, we joined UGI Development as an indispensable party and remanded the proceeding to the OALJ, so that UGI Development would have the opportunity to participate in this case and specific issues could be addressed as necessary.  October 2013 Order at 8-9.  We determined that, as the successful bidder and contractor selected to supply four tranches for the ten-year period from June 1, 2011, through May 31, 2021, UGI Development is an indispensable party.  We discussed the following case law in support of our decision:  

	Preliminarily, we note that the failure to join an indispensable party deprives an adjudicatory body of subject matter jurisdiction.  Pa. Game Comm’n v. K.D. Lumber Co., Inc., 654 A.2d 6, 9 (Pa. Cmwlth. 2001).  We further note that whether an adjudicatory body lacks jurisdiction due to the failure to join an indispensable party is an issue that may be raised, sua sponte, at any time in a proceeding.  O’Hare III v. County of Northampton, 782 A.2d 7, 13 (Pa. Cmwlth. 2001).

. . .  In Polydyne, Inc. v. City of Philadelphia, 795 A.2d 495 (Pa. Cmwlth. 2002), the Commonwealth Court determined that a successful bidder to which a contract was awarded was an indispensable party to the underlying action where a losing bidder challenged the competitive bidding process.  Without the successful bidder as a party, the Court concluded that the common pleas court lacked jurisdiction to proceed, and remanded the proceeding so the indispensable party could be joined.  Id. at 497.  See also, Zurenda v. Commonwealth, 405 A.2d 1124 (Pa. Cmwlth. 1979) (holding that a successful bidder was an indispensable party in an equitable action brought by a disappointed bidder seeking to enjoin the contract award); E-Z Parks, Inc. v. Philadelphia Parking Authority, 521 A.2d 71, 73 (Pa. Cmwlth. 1987) (holding that the Pennsylvania Department of Transportation was an indispensable party to an action seeking to invalidate a contract between PennDOT and the Philadelphia Parking Authority, because PennDOT’s right to continued performance of the contract was essential to the merits of the case).  

October 2013 Order at 9-10.  

	Based on the application of the law to the facts in this proceeding, we found that, as the current contractor for West Penn with a significant interest in continued performance under its contract, UGI Development was required to be joined as an indispensable party.  We concluded that, if UGI Development was not joined as a party, we would not have subject matter jurisdiction to proceed.  Id. at 10.  

West Penn’s Petition	

	In its Petition, West Penn first avers that the October 2013 Order incorrectly determined that it was necessary to join the winning bidder as an indispensable party, because the ALJ’s Initial Decision did not impair the rights of UGI Development.  West Penn Petition at 13.  West Penn states that the contract between West Penn and UGI Development will continue unimpaired based on the justifiable expectations of the parties to the contract, and J3 Energy did not seek to impair the rights of UGI Development in its Complaint.  West Penn believes that the Commission can enter an Order that does not impair the status of any of the Parties by affirming the Initial Decision.  Id. at 14.  

	In its Answer, J3 Energy avers that UGI Development is not indispensable.  Answer at 2.  J3 Energy asserts that it has not sought redress against UGI Development as it has not asked the Commission to direct termination of the contract between West Penn and UGI Development.  J3 Energy states that, in its Complaint, it asked the Commission to order the re-evaluation of J3 Energy’s four bids and, if based on the re‑evaluation, J3 Energy should have been selected for one or more tranche(s), J3 Energy asked the Commission to revoke its approval of the RFP results until such time as West Penn committed to awarding J3 Energy the appropriate tranche(s).  Id. at 3.  J3 Energy believes that this case is distinguishable from the cases relied upon by the Commission that upheld the indispensability of a party because, in those cases, the facts established that the party either had a direct monetary, contractual, or property interest in the outcome of the matter or the party’s rights otherwise would be prejudiced by a decree such that due process required joinder.  Id. (citing E-Z Parks, supra; Polydyne, supra; Zurenda, supra.).  

	J3 Energy additionally avers that the question of indispensability should not be dispositive of the Complaint, because the Commission’s Order does not indicate that the Commission is going to direct termination or partial termination of the SPAEC Agreement.  J3 Energy opines that the Commission is directing the Parties to explore remedies that the Commission has jurisdiction to provide to J3 Energy if the Commission were to sustain the Complaint.  Id. at 7.  J3 Energy also opines that the Commission has joined UGI Development because the remedies may implicate the Commission’s power to reform or revise a contract under Section 508 of the Code.  Id. at 12.  J3 Energy states that, if the Commission agrees that UGI Development is not indispensable, then the Commission should grant J3 Energy’s Exceptions and direct West Penn to award two tranches to J3 Energy.  Id. at 10. 

	As a secondary argument, West Penn avers that, even if UGI Development is an indispensable party, the appropriate remedy is for the Commission to dismiss J3 Energy’s Complaint due to J3 Energy’s failure to join UGI Development as an indispensable party.  West Penn states that the cases the Commission relied on in the October 2013 Order to support a remand of the proceeding are distinguishable from this case.  West Penn Petition at 14.  According to West Penn, the cases the Commission cited to were decided in the beginning stages of litigation or after a short proceeding, whereas this case has an extended procedural history which includes extensive discovery, depositions, proprietary orders, hearings, briefs, and Exceptions to the Initial Decision.  Id. at 14-15. 

	In response, J3 Energy states that it precisely followed the Commission’s Procedural Regulations in this case by properly filing a Complaint, pursuant to 52 Pa. Code § 5.21(a), in which it identified West Penn as a utility violating a Commission Regulation.  Answer at 10.  J3 Energy asserts that, if West Penn believed that termination or partial termination of the SPAEC Agreement was within its contractual rights and a possible outcome of the Complaint, then West Penn should have filed a preliminary objection to non-joinder of UGI Development.  Id. at 11.  J3 Energy indicates that it was not aware of the identity of the selected bidder when it filed its Complaint and did not obtain this information until West Penn responded to J3 Energy’s second set of interrogatories on October 20, 2011.  Id. at 11-12.  J3 Energy avers that, when the Commission made a finding that UGI Development was indispensable, a determination to dismiss the Complaint was discretionary, rather than mandatory.  Id. at 12. 

	Third, West Penn contends that the October 2013 Order overlooked that the Commission’s determination was contrary to public policy, because suppliers may find it unsettling if the Commission prolongs a lengthy proceeding and casts doubt on the reliability of the Commission’s approval of procurement results.  West Penn Petition at 15.  West Penn states that the disparity between the bid prices in December 2010 and the current prices of SPAECs is another factor that should encourage the Commission to reconsider its October 2013 Order.  Id. at 16.  

	Fourth, West Penn asserts that the Commission’s Order overlooked the ALJ’s correct determination that West Penn justifiably relied on the Commission’s approval of the RFP results in the December 2010 Secretarial Letter.  West Penn indicates that it was not until the Commission approved the bid procurement that West Penn announced the RFP winners and commenced its purchase of SPAECs.  Id.  
	Fifth, West Penn avers that the Commission’s Order overlooked the ALJ’s correct finding that West Penn followed the RFP rules, as approved by the Commission, and followed the Commission’s Regulations, specifically 52 Pa. Code § 54.186(c)(3) and (4), in performing the procurement.  Id. at 18-21.  Sixth, West Penn states that the October 2013 Order overlooks the ALJ’s correct determination that all bidders were treated in a uniform manner.  Seventh, West Penn avers that the Commission’s Order overlooks the ALJ’s correct finding that J3 Energy did not ask for any pre-bid clarification of the bid procedures.  Id. at 21.  Finally, West Penn argues that the Commission overlooked that the ALJ correctly found that J3 Energy’s four bid form spreadsheets were marked “all or nothing” and, therefore, were properly aggregated by West Penn.  Id. at 22.

		In response to West Penn’s above arguments, namely arguments three through eight, J3 Energy states that these arguments were addressed below and were the subject of J3 Energy’s Exceptions.  J3 Energy asserts that these arguments are not novel or new and clearly could not have been overlooked by the Commission in the period between when the Exceptions were filed and when the October 2013 Order was entered.  Answer at 13-16.  

UGI Development’s Petition 

First, UGI Development avers that joining it as an indispensable party after almost three years of litigation is unlawful, inequitable, and an abuse of administrative discretion.  UGI Development Petition at 8.  UGI Development contends that the October 2013 Order permitted J3 Energy to proceed with its claims, despite J3 Energy’s failure to meet its burden of properly and timely joining all necessary and indispensable parties.  Id. at 9.  UGI Development states that, despite having knowledge that there was a successful bidder whose contract could be adversely affected by the relief J3 Energy requested in its Complaint, J3 Energy did not attempt to notify or join the successful bidder in the action. Id. at 9.  UGI Development also states that granting relief would adversely affect it after many years of performance under the contract with West Penn.  Id. at 10.  

In response to this argument, J3 Energy incorporates and reiterates its response to West Penn’s arguments regarding a failure on J3 Energy’s part to join UGI Development as an indispensable party in this proceeding.  Answer at 18-19.  

		Additionally, UGI Development avers that it has reasonably relied on the Commission’s approval of the RFP process and the bid results in the December 2010 Secretarial Letter.  UGI Development indicates that it has made significant capital investments in anticipation of fully performing its obligations for the entire ten-year term of the SPAEC Agreement.  UGI Development Petition at 10.  

		J3 Energy responds that its Complaint and requested relief does not directly affect UGI Development.  Additionally, J3 Energy avers that UGI Development’s reliance arguments are based on factual averments that have yet to be proven, such as the nature and timing of UGI’s capital investments.  Answer at 19.  J3 Energy states that these issues should be properly developed on remand.  Id. at 20.  

		Further, UGI Development opines that the October 2013 Order exceeds the Commission’s statutory authority and will have a chilling effect on the competitive procurement process in Pennsylvania.  UGI Development questions the Commission’s possible use of Section 508 of the Code, 66 Pa. C.S. § 508.  UGI Development believes that the Commission’s theory regarding Section 508 could result in the modification or termination, at any time, of any agreement awarded under a Commission-approved RFP process.  UGI Development Petition at 11.  UGI Development avers that the energy supply and AEC contracts that are procured through the competitive procurement process are private contracts and, absent fraud or bad faith, there are no common law rights or remedies available to unsuccessful bidders challenging the results of the private competitive bidding process.  UGI Development also avers that there is nothing in the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §§ 2801, et seq., the Alternative Energy Portfolio Standards Act, 73 P.S. §§ 1648.1-1648.8, the Code, or the Commission’s Regulations that provides any right for an unsuccessful bidder to protest a Commission-approved RFP process or bid results.  Id. at 12.
 
		In its Answer, J3 Energy states that the Commission is in the best position to make a determination about its statutory authority.  J3 Energy avers that Section 508 of the Code, on its face, clearly provides the Commission with the authority to vary contracts between regulated and non-regulated entities.  Nevertheless, J3 Energy does not believe that the Commission needs to address this statutory provision because the Parties are not requesting relief under Section 508.  Answer at 20.  

J3 Energy additionally asserts that there is no merit to UGI Development’s argument that the Commission is essentially creating an indefinite protest period and private cause of action where none exists in law or regulation.  J3 Energy states that it properly and timely filed its Complaint, consistent with Section 701 of the Code, 66 Pa. C.S. § 701, and Section 5.21 of the Commission’s Regulations, 52 Pa. Code § 5.21.  J3 Energy avers that this matter is within the Commission’s statutory and regulatory jurisdiction because J3 Energy, as a Pennsylvania corporation that was harmed by West Penn’s procurement error, filed a Complaint that is clearly cognizable under the Code and the Commission’s Regulations.  Answer at 21-22.  

		Second, UGI Development contends that the October 2013 Order elected the wrong remedy for J3 Energy’s failure to join UGI Development; that the appropriate remedy is for the Commission to dismiss the Complaint.  UGI Development Petition at 14.  UGI Development states that the Order overlooks the significance of the fact that this case has been litigated for almost three years, and an extensive record has been developed without any notice to it or an opportunity for it to participate.  Id. at 15.  UGI Development believes that, by remanding this proceeding, the Order apparently seeks to require UGI Development to accept a record that has been litigated and developed in its absence and, as such, deprives it of the due process rights it is entitled to as an indispensable party.  Id. at 16.  

		J3 Energy responds that, because UGI Development is not an indispensable party, it was not required to join UGI Development in this proceeding.  J3 Energy avers that the Commission did not find J3 Energy at fault for failure to join UGI Development.  Answer at 22.  Additionally, J3 Energy does not believe that the October 2013 Order requires UGI Development to accept a record that has been litigated in its absence.  J3 Energy believes that, if UGI Development is dissatisfied with the current record, the Order provides the opportunity for UGI Development to propose to the ALJ an amendment, supplement, or change to the record in order to protect its interests.  Id. at 23.  

		Third, UGI Development argues that, in the alternative, this proceeding should be decided on the existing record and J3 Energy’s Complaint should be denied based on the merits.  UGI Development Petition at 17.  UGI Development states that, before requiring the Commission, the ALJ, and the Parties to invest significant time and resources addressing what, if any, remedy may exist for J3 Energy, the Commission should initially determine whether the Complaint has any merit.  UGI Development contends that, if the Commission adopts the ALJ’s Initial Decision, then it should deny J3 Energy’s Complaint, and the Parties would avoid dealing with the novel and difficult legal and policy issues presented by joining UGI Development as an indispensable party at this stage in the proceeding.  Id. at 18.  

		In its Answer, J3 Energy opposes UGI Development’s recommendation that the Commission first decide the matter on the existing record and deny the Complaint, preserving UGI Development’s rights to seek judicial review of the Commission’s Order.  J3 Energy opines that such a process would allow this proceeding to go on indefinitely if UGI Development or West Penn disagree with the Commission’s Order on the merits.  J3 Energy also shares the concern that re-litigation of this matter on remand could take several years or longer and asks that the Commission establish a reasonable time frame for completion of the proceeding.  Answer at 24.  

		Fourth, UGI Development would like the Commission to clarify the October 2013 Order to address what due process rights UGI Development would be entitled to on remand.  UGI Development Petition at 18.  UGI Development states that it is unclear from the Order whether it will be provided with all the same rights and remedies that would have been available if J3 Energy had timely joined it as a party.  Specifically, UGI Development requests that, if the Commission remands this proceeding, the Commission clarify its Order to expressly provide the following:  

UGI Development will be entitled as a party to this proceeding to fully exercise any and all rights and remedies available, including, but not limited to:  formal service of the Complaint, the opportunity to answer the Complaint, the opportunity to file responsive pleadings or dispositive motions, the opportunity to receive and fully review the existing record, participate in discovery, raise and preserve issues and objections, or develop the evidentiary record.  

Id. at 19. 

		In response, J3 Energy avers that, if the Commission continues to believe a remand is necessary, then the most efficient and logical approach on remand would be for the Parties and Commission staff to provide UGI Development with the documents it desires and allow the ALJ to determine how the matter should proceed based on her judgment and the recommendations of the Parties.  Answer at 24-25.  
 
Disposition of the Petitions 

		While West Penn and UGI Development may not agree with our decision in the October 2013 Order, with regard to their requests for reconsideration, they have not satisfied the standards in Duick, supra, as they have not raised new and novel arguments or considerations that we have overlooked.  First, in reaching our decision to join UGI Development as an indispensable party to this proceeding, we considered the applicable law on this issue, and the Parties have not convinced us that our decision should be rescinded.  See, October 2013 Order at 9-10.  Specifically, we are not persuaded by the argument that UGI Development should not be joined based on the procedural status of this case.  As we stated in the October 2013 Order, the failure to join an indispensable party deprives an adjudicatory body of subject matter jurisdiction and is an issue that may be raised at any time in a proceeding.  Therefore, without UGI Development as a party, the Commission lacks subject matter jurisdiction to adjudicate J3 Energy’s Complaint, even at this stage of the proceeding.  We are also not persuaded that UGI Development is not indispensable because the Initial Decision did not impair UGI Development’s rights.  We believe the relevant case law is clear that in a proceeding challenging the bid results in a competitive bidding process, the successful bidder is an indispensable party.

Despite the contentions of West Penn and J3 Energy that J3 Energy did not seek redress against UGI Development, it is clear that UGI Development has a direct monetary and contractual interest in the outcome of this matter, such that due process required joinder.  J3 Energy filed a Complaint disputing the process that West Penn used in evaluating the submitted bids, as well as the RFP results.  As part of its requested relief, J3 Energy asked that the Commission “revoke” its approval of the RFP results until such time as West Penn awarded J3 Energy the appropriate tranche(s).  J3 Energy continues to contend, in its Answer, that it should have been awarded two of the tranches.  Answer at 10.  As the current contractor for all four tranches under the SPAEC Agreement, UGI Development has a significant interest in continued performance under the contract and has indicated that it has made significant capital investments in anticipation of fully performing the entire ten-year term of the SPAEC Agreement.  UGI Development Petition at 10.  

		Moreover, our decision to join UGI Development, sua sponte, and remand the proceeding prior to making any decisions on the merits is both legally and equitably sound.  This process ensures that we have jurisdiction over this proceeding and that UGI Development has the opportunity to participate in this proceeding before we issue a determination addressing the merits.  This process also does not penalize the Parties that have spent significant time and resources developing the record, particularly under circumstances in which the identity of the successful bidder was unknown to J3 Energy for a period of time.  Therefore, we do not agree that the proper remedy for J3 Energy’s failure to join UGI Development is to dismiss the Complaint or to require J3 Energy to re-plead or face dismissal of the Complaint.  Rather, in the interest of administrative efficiency and in accordance with our authority under Section 508 of the Code, 
66 Pa. C.S. § 508, and other applicable law, we believe the proper remedy is to join UGI Development as an indispensable party and remand for further proceedings.

		Aside from its arguments regarding UGI Development’s status as an indispensable party, West Penn has made several arguments that the Commission overlooked certain findings in the ALJ’s decision that West Penn believes are correct based on facts in the record and certain legal principles.  There is no question that West Penn’s averments, particularly averments three through eight in West Penn’s Petition, have not raised any new or novel ideas or considerations that the Commission overlooked.  West Penn previously made many of the same averments in its Replies to Exceptions, which were filed with the Commission on September 17, 2012, and is simply restating them in its Petition here.  See, West Penn’s Replies to Exceptions at 3-8, 11-12, 13-19.  Prior to issuing our decision in the October 2013 Order, we thoroughly considered the record in this proceeding, including the ALJ’s Initial Decision, J3 Energy’s Exceptions, and West Penn’s Replies to Exceptions. 

		We next turn to UGI Development’s request for clarification regarding the remand process in this proceeding and what due process rights it will be entitled to on remand.  Our intention in the October 2013 Order was that UGI Development, as an indispensable party, be provided with an opportunity to participate in this proceeding and that it be entitled to the full rights of a party as set forth in its Petition as well as in our Procedural Regulations and the Code.  See, 66 Pa. C.S. § 332(c).[footnoteRef:8]  We acknowledge that, while we directed the Parties to address the potential remedies the Commission has jurisdiction to provide to J3 Energy if the Commission were to sustain the Complaint, we did not strictly limit the scope of the remand or make any pre-determinations regarding potential remedies.  Nevertheless, we will not interfere with the discretion and the authority of the presiding officer to regulate the management and course of the proceeding as she finds appropriate in order to ensure efficiency in the conduct of the proceeding.  See, 66 Pa. C.S. § 331(d); 52 Pa. Code § 5.483(a).  As such, UGI Development’s Petition is granted, to the extent that UGI Development requests clarification of the October 2013 Order.  Accordingly, we will serve UGI Development with the Complaint filed by J3 Energy and provide UGI Development with twenty days after the date of service to file an Answer to the Complaint, consistent with 52 Pa. Code § 5.61(a).   [8:  	Section 332(c) of the Code provides the following:  “Every party is entitled to present his case or defense by oral or documentary evidence, to submit rebuttal evidence and to conduct such cross-examination as may be required for a full and true disclosure of the facts.”  ] 


Conclusion

Based upon our review of the Petitions and the Answer thereto, the record in this proceeding, and the applicable law, we shall deny West Penn’s Petition and grant UGI Development’s Petition, to the extent that it requests clarification, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Petition for Reconsideration filed by West Penn Power Company on November 15, 2013, is denied.

2.	That the Petition for Reconsideration and Clarification filed by UGI Development Company on November 15, 2013, is granted, in part, consistent with this Opinion and Order.

3.	That the Commission’s Secretary’s Bureau shall serve UGI Development Company with the Complaint filed by J3 Energy Group, Inc. on January 10, 2011, and UGI Development Company shall have twenty days after the date of service to file an Answer to the Complaint, consistent with 52 Pa. Code § 5.61(a).

[bookmark: _GoBack][image: ]				BY THE COMMISSION


Rosemary Chiavetta
Secretary

(SEAL)
ORDER ADOPTED:  February 20, 2014 
ORDER ENTERED:  February 20, 2014


22

image1.png




