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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are:  (1) the Petition for Reconsideration and Clarification (Petition) filed by PECO Energy Company (PECO) on February 10, 2014; (2) the Petition for Reconsideration and Clarification (OCA Petition) filed by the Office of Consumer Advocate (OCA) on February 10, 2014; and (3) the Joint Petition (Joint Petition) for Reconsideration and/or Clarification filed by the Tenant Union Representative Network, Action Alliance of Senior Citizens of Greater Philadelphia, and the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (collectively, the Joint Petitioners), on February 10, 2014.  These petitions seek reconsideration and/or clarification of the Opinion and Order entered on January 24, 2014 (January 2014 Order), relative to the above-captioned proceedings.  In addition, PECO filed an Application for Stay of the January 2014 Order (Application), supported by affidavit.  The Joint Petition also seeks a stay of the January 2014 Order. 

 On February 18, 2014, PECO filed an Answer (PECO Answer) to the OCA Petition and the Joint Petition, including a response to the Joint Petition’s request for stay.  On February 18, 2014, the OCA filed an Answer (OCA Answer) to the Application and the Joint Petition’s requests for a stay.  On February 18, 2014, Direct Energy Services, LLC (Direct) filed an Answer to PECO’s Application and an Answer to the Petition, the OCA Petition and the Joint Petition.  On February 18, 2014, the Joint Petitioners filed an Answer to the Application (Joint Petitioners’ Answer).  On February 18, 2014, FirstEnergy Solutions Corp. filed an Answer to the Petition, the OCA Petition and the Joint Petition, but did not address either request for a stay of the January 2014 Order.

Discussion

Petitions for Reconsideration and/or Clarification

Pursuant to Rule 1701 of the Pennsylvania Rules of Appellate Procedure, Pa. R.A.P. Rule 1701, the Commission must act to grant a petition for reconsideration within thirty days of the date of entry of the order for which reconsideration is sought, or otherwise lose jurisdiction to do so if a petition for review is timely filed.  The thirty‑day period within which the Commission must act upon the Petition, the OCA Petition, and the Joint Petition, in order to preserve jurisdiction, ends on February 24, 2014.  Accordingly, we shall grant reconsideration, within the meaning of Pa. R.A.P. Rule 1701(b)(3), pending review of, and consideration on, the merits of the Petition, the OCA Petition and the Joint Petition.

[bookmark: _GoBack]
Requests for Stay

In addition to requesting reconsideration and clarification of the January 2014 Order, PECO’s Application and the Joint Petition request that implementation of the January 2014 Order be stayed pending reconsideration of the issues addressed herein.
  
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  As to their request for a stay, the burden of proof is therefore on PECO and the Joint Petitioners.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

In determining whether to grant a stay, the Commission generally applies the standards set forth in Virginia Petroleum Jobbers Association v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958) (Virginia Jobbers) and reiterated in Pa. PUC v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983) rev’d on other grounds by 511 Pa. 88, 511 A.2d 1315 (1986) (Process Gas).  Those standards are:
  
1.  	The Petitioner makes a strong showing that he is likely to prevail on the merits.
2.	The Petitioner has shown that without the requested relief, he will suffer irreparable harm.
3.  	The issuance of a stay will not substantially harm other interested parties in the proceedings.
4.	The issuance of a stay will not adversely affect the public interest.

		We will address PECO’s Application and the Joint Petition separately.  

		The Joint Petitioners do not explicitly address Virginia Jobbers and Process Gas in their Petition.  They contend that low income consumers will be irreparably harmed if a stay is not issued.  According to the Joint Petitioners, low income customers are uniquely situated, are economically vulnerable, and require specific assistance to afford their electric bills and to maintain electric service.  Joint Petition at 11.  Joint Petitioners then speculate that low income customers will be subject to the vagaries of the market which, due to inelastic household budgets, would result in irreparable harm.  Id.
  
		The OCA’s Answer generally supports the Joint Petition’s request for a stay and adopts the arguments advanced by the Joint Petitioners and PECO in its statement of support.  OCA Answer at 1-2.  Direct did not specifically respond to the Joint Petition’s request for a stay, focusing its arguments on PECO’s Application. 

		PECO responded to the Joint Petition’s request for a stay and supported that request.  PECO reiterates the Joint Petitioners’ concerns that customers will be subject to a compressed education timeframe, concerns regarding the potential uncertainty among customers and EGSs, and concerns that PECO will not be able to integrate CAP customers into PECO’s Standard Offer Program.  PECO Answer at 4.

We will deny the Joint Petitioners’ request for a stay.  First, the Joint Petitioners have failed to carry their burden of proof.  The Joint Petitioners completely ignore our discussion of EGS pricing in our January 2014 Order.  There, we stated that informed customers will have “opportunities that could provide them with savings or additional benefits over continuing to receive default service from PECO.”  January 2014 Order at 15.  While the Joint Petitioners allege irreparable harm, they fail to satisfy their burden of proof on this issue; their argument is purely speculative and does not meet the need for a strong showing on this criterion.  In addition, the Joint Petitioners simply fail to address the second and third Process Gas criteria.  

Second, our January 2014 Order granted PECO an extension, until April 15, 2014, to implement a plan that enables customers participating in PECO’s Customer Assistance Plan (CAP) to begin shopping in its service territory.  As a result, we are not convinced that a stay is necessary at this time.

PECO’s Application does provide specific arguments addressing the above noted criteria for a stay.  The Application is also supported by an Affidavit of PECO’s Director of Customer Financial Operations, the person charged with “managerial oversight of PECO’s universal service programs designed for low-income, residential customers who express or demonstrate difficulty paying their energy bills, including PECO’s [CAP].”  Affidavit of Lauren B. Feldhake, ¶ 3.

PECO asserts that the January 2014 Order provided several deadlines for the implementation of PECO’s CAP customer shopping plan.  Those deadlines include:

· February 24, 2014 – PECO is to file both electric and EGS compliance tariffs to implement the Order;
· March 24, 2014 – PECO is to hold a collaborative of stakeholders and the Commission’s Office of Competitive Market Oversight (OCMO) and the Commission’s Office of Communications to address specific components of consumer education; 
· April 15, 2014 – PECO is to enable its CAP customers to select an EGS and to participate in its Standard Offer Program.   

Application at 2.

		PECO then describes various actions it believes will have to occur and suggests preparation timelines and milestone dates it will have to achieve in order to meet the above stated deadlines.  Application at 2-3.  PECO asserts that there is insufficient time to complete all of the processes it believes to be necessary in order to achieve the deadlines set forth above.  Two of the more significant allegations include the suggestions that (a) the requirement to meet with Commission staff will substantially compress the time needed to complete educational materials, and (b) the inclusion of CAP customers in the Standard Offer Program will substantially impact PECO’s information technology organization.  Id. at 3.  According to PECO, the changes which will be required to the Standard Offer Program cannot be “fully tested by April 15, 2014.  As a result, this functionality may not be available or working properly on that date and will be a risk to PECO’s customer information system.”  Id.

		PECO addresses the first criterion under Process Gas and asserts that, while that criterion is appropriate when an appellate court is asked to grant a stay pending an appeal of an administrative decision, it is out of place when the request for stay is directed to the agency or court that issued the decision.  Application at 5.  PECO asserts that this Commission has held that the likelihood to prevail on the merits is not applicable to a request for stay directed to this Commission.  Id., citing, Pa. PUC v. U.G.I. Corp., 57 Pa. P.U.C. 83 (1983).

		PECO next argues that the allegations described above satisfy the requirement that PECO show irreparable harm to it if a stay is not granted.  According to PECO, a requirement that PECO proceed to implement our January 2014 Order while its Petition is pending will result in uncertainty and confusion of CAP customers “and the associated loss of customer goodwill by PECO.”  Application at 6.  PECO asserts that it has commenced the preparation of the CAP customer education materials as well as software changes necessary to permit CAP customers to shop.  However, PECO argues that it will be unable to “provide definitive answers to questions of stakeholders regarding key features of PECO’s CAP Shopping Plan until the Commission addresses PECO’s Petition.”  Id.  

		PECO states that, in considering the irreparable harm flowing from a denial of the Application, the Commission must consider the harm to low income customers “which is likely to arise from the compressed customer education schedule, inadequate integration with the Standard Offer Program and potential limited EGSs offers, and the associated loss of good will by PECO.”  Application at 7.  PECO also warns that this harm is likely to be exacerbated to the extent that the Commission makes changes to the January 2014 Order without a stay in place.  Id.  PECO argues that, depending on the types of changes directed and when that direction is made, shopping customers and EGSs could be placed in doubt as to whether or not they are compliant.  Id.

The next criterion is the impact on other interested parties if a stay is granted.  PECO argues that its request for a stay is an effort to maintain the status quo, which PECO defines as maintaining PECO’s existing CAP program until PECO’s Petition is addressed.  Application at 8.  PECO asserts that this Commission has ruled in the past that “where the status quo will result in adequate service to the public, a stay can be appropriate to prevent public hardships that could result if the Commission acted erroneously.”  Id., citing Re Blue Bird Coach Lines, Inc., 72 Pa. P.U.C. 262 (Order entered April 27, 1990).  PECO also argues that, to the extent a stay could result in lost profits to EGSs or lost savings to customers, such losses are highly speculative and would only occur during the anticipated brief period between the grant of the stay and entry of the Commission’s Order on PECO’s Petition.  Id.

The final criterion PECO addresses is whether a stay will adversely affect the public interest.  PECO argues that the public interest is “closely tied to the interests of, and potential harm suffered by, PECO, low income customers and EGSs in the absence of a stay.”  Application at 9.  PECO also asserts that it is entitled to seek reconsideration of the January 2014 Order as provided under the Commission’s rules, and the public has a general interest in having the legal issues raised by PECO’s Petition decided correctly on the merits.  Id. 

We have noted above that the OCA Answer is general in nature and adopts PECO’s arguments to express its support of the Application.  The Joint Petitioner’s Answer also supports the Application.  The Joint Petitioners simply reiterate PECO’s assertions and arguments regarding the Process Gas criteria and argue that PECO has made a strong showing in support of a stay.  The Joint Petitioners reference PECO’s affidavit in support of the Application and repeat the concerns that customer confusion will occur, Joint Petitioners’ Answer at 3; that there will be technical issues with CAP customer participation in PECO’s Standard Offer Program, id. at 4; and that further delay will enable PECO to develop appropriate educational materials, id. at 5.  The Joint Petitioners also argue that a stay will permit full consideration of the various Petitions for Reconsideration now before the Commission, which will further the public interest.  Id. at 6.  

Direct opposes the Application.  Initially, Direct agrees with PECO that this Commission has held that the first Process Gas criterion is not applicable in Commission cases.  Direct Answer at 4-5.  However, Direct asserts that the party seeking a stay must make “a ‘strong showing’ under all of the remaining criteria in order to justify the issuance of a stay.”  Id. at 5, citing Process Gas, 465 A.2d at 809.

Direct argues that the primary claim to irreparable harm advanced by PECO is “possible customer confusion.”  Direct Answer at 5, quoting the Application at 6.  Direct asserts that PECO’s claim may be possible, but it is “very unlikely.”  Id.  Direct states:
PECO presents a speculative “could happen” scenario that does not rise to the level of justifying a stay.  Irreparable harm has been characterized as non-speculative harm that cannot be compensated by monetary damages.  If the Commission granted PECO’s Application on the grounds that it might change its mind and there might be confusion, then virtually every other order from the Commission that directly or indirectly affects customers would be a ripe candidate for a stay.  Here, PECO provides no compelling reason to believe that the Commission will change its mind and speculation about “confusion” hardly rises to the level of irreparable harm.

Direct Answer at 6 (citations omitted).

Direct also responds to PECO’s arguments relating to customer confusion and loss of good will.  Direct asserts that PECO has not quantified or provided any benchmark by which one could gauge what, if any, good will PECO would lose as a result of customer confusion, particularly since PECO would be complying with Commission orders.  Again, Direct points out that this claim is far too speculative to be considered a strong showing on the merits of irreparable harm.  Direct Answer at 6.

The third Process Gas criterion is whether a stay will substantially harm other interested parties.  Direct responds to PECO’s Application and argues that a stay will substantially harm other parties by delaying CAP customers their opportunity to obtain benefits from shopping and delaying the opportunity of EGSs to obtain additional customers.  Direct Answer at 7-8.  As to the fourth Process Gas criterion, whether a stay would harm the public interest, Direct asserts that all of PECO’s customers will be harmed by a stay since a delay in adding customers to PECO’s retail market will be a factor in whether additional EGSs will enter that market or existing EGSs will develop new product offerings.  An addition, Direct argues again that a delay in permitting CAP customers to shop will simply delay their ability to achieve the benefits of the marketplace.  Id.  at 8.

We will deny PECO’s Application.  With regard to the first criterion, Process Gas holds that the first criterion should not be an inflexible rule.  Process Gas acknowledged that, when the request for stay is first presented to the agency which issued the adverse decision, inflexible application of the first criterion (likelihood of success on the merits) would be “a futile gesture.”  Process Gas, 467 A.2d at 809, n. 8; Application at 5.  

This Commission has more recently examined this issue in Pa. PUC, et al. v. Pennsylvania Electric Company, et al., Docket No. M-2008-2036188, 2010 Pa. PUC LEXIS 248 (Order entered March 25, 2010) (Penelec).  In Penelec, several utility Parties filed a petition seeking a stay of a prior Commission Order.  This Commission discussed the Process Gas criteria.  With regard to the first criterion, the Commission referred to Pa. PUC v. Makovsky Brothers, Inc., 53 Pa. P.U.C. 510 (1979).  In Makovsky, the Commission stated in pertinent part: “[I]n deciding whether to stay one of our orders pending appeal, this Commission should not indulge in a further review of the case.  Rather, this Commission should concentrate solely on the effect our order will have pending appeal.”  Makovsky at 511.  In Penelec, the Commission reaffirmed this treatment of the first Process Gas criterion, stating:

. . . the Companies seek to have us perform a review of the case, the very action that we sought to discourage by our ruling in Makovsky.  In granting this Petition, we decline to engage in a review of the case as well as any further review of substantive determinations underlying our March 3 Order.

Penelec at 16.

		Based on the foregoing, we find that PECO has correctly described our current treatment of the first criterion under Process Gas. 

However, we are unpersuaded by PECO’s arguments relating to irreparable harm.  As we noted above in our disposition of the Joint Petition’s request for a stay, we have already provided an extension to April 15, 2014, to enable PECO to comply with the changes directed in the January 2014 Order.  PECO’s discussion of implementation dates does present an ambitious time frame.  But the harm PECO alleges is highly speculative and certainly not irreparable.  PECO’s arguments are primarily founded on the proposition that this Commission has imposed ambitious time frames and, if any changes are directed on reconsideration, then a great deal of harm may ensue, depending on when those changes are directed and what types of changes are directed.  This hardly meets PECO’s burden to show irreparable harm.  We agree with Direct that a strong showing of irreparable harm must be non-speculative harm that cannot be compensated by monetary damages.  See, e.g., Re Service Electric Telephone Company, LLC, Docket No. P-2013-2349801 (Order entered April 4, 2013) at 15; Core Communications, Inc. v. Verizon Pennsylvania, Inc. and Verizon North, LLC, Docket No. P-2011-2253650 (Order entered September 23, 2011); Americus Centre, Inc. v. PPL Electric Utilities Corp., Docket No. C-20077427 (Order entered May 15, 2007).  In our view, PECO’s entire discussion regarding irreparable harm is nothing but speculation.  It most certainly does not persuade us that a stay of our January 2014 Order is warranted.

We also agree with Direct that a grant of a stay at this juncture would harm the very customer sector we are intent on benefitting.  A grant of a stay now will only serve to ensure that PECO will be unable to meet the deadlines established in our January 2014 Order.  In that event, the benefits to CAP customers will only be delayed without any concomitant benefit.

Similarly, we find that PECO has failed to persuade us that other interested parties will not be harmed by a stay.  PECO cavalierly dismisses potential profits for EGSs and savings for CAP customers as speculative.  PECO asserts that, in any event, such losses will be short-lived.  However, the program directed in our January 2014 Order is designed to provide those benefits as soon as possible.  As we stated above, the grant of a stay here will merely delay the implementation of our January 2014 Order without any concomitant benefit to CAP customers or EGSs.  On that basis, it cannot be argued that other interested parties will not be harmed by approval of a stay here.

Finally, PECO states that the public interest will not be adversely affected if a stay is approved.  Here, PECO attempts to tie the public interest into the irreparable harm argument PECO raised and which we have rejected above.  For the same reasons, we find that PECO has failed to show that the public interest will not be harmed if a stay is granted.  PECO’s argument is, again, entirely speculative.  In contrast, the benefits to the CAP customers and Pennsylvania’s retail electric market from implementing the January 2014 Order are concrete.  To the extent those benefits are delayed, the public interest is adversely affected.  

Conclusion

For the reasons set forth above, we will deny the Joint Petitioners’ request for a stay and PECO’s Application for a Stay.  In all other respects, we will grant the Petition, the Joint Petition and the OCA Petition, pending review of and consideration on the merits; THEREFORE,

IT IS ORDERED:  

(1) 	That the Petition for Reconsideration and Clarification filed on February 10, 2014, by the Office of Consumer Advocate is granted, pending review of and consideration on the merits.

(2)	That the Petition for Reconsideration and/or Clarification filed on February 10, 2014, by the Tenant Union Representative Network, Action Alliance of Senior Citizens of Greater Philadelphia, and the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania, is denied to the extent that it requests a stay, but is otherwise granted, pending further review of, and consideration on, the merits.



(3)	That the Petition for Reconsideration and/or Clarification filed on February 10, 2014, by PECO Energy Company is granted, pending further review of, and consideration on, the merits.

(4)	That the Application for Stay filed on February 10, 2014, by PECO Energy Company is denied.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  February 20, 2014

ORDER ENTERED:  February 20, 2014
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