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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Duquesne Light Company (Duquesne) filed on August 29, 2013, to the Initial Decision of Administrative Law Judge (ALJ) Katrina L. Dunderdale, which was issued on August 9, 2013, in the above-captioned proceeding.  Replies to Exceptions were filed by Gary Lindner (Complainant) on September 9, 2013.  For the reasons stated below, we will grant, in part, and deny, in part, the Exceptions, and adopt the Initial Decision as modified by this Opinion and Order.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On November 28, 2012, the Complainant filed a Formal Complaint (Complaint) against Duquesne,[footnoteRef:1] in which he alleged that Duquesne failed to remove erroneously-reported adverse credit information from his credit record, even though Duquesne indicated that it had done so.  The Complainant noted that Duquesne previously had been fined by this Commission for failing to provide reasonable and adequate service, as the result of a prior Formal Complaint filed by the Complainant in April 2011 at Docket No. C-2011-2237595, in which it was alleged that Duquesne erroneously assigned two delinquent residential accounts to the Complainant’s Social Security number, and reported the incorrect information to the credit bureaus. [1: 		The Complaint was served on Duquesne on December 4, 2012.] 


		The Complainant also alleged that his application for credit for his business, Atlantis Pets, Inc., which he filed on September 15, 2012, was denied due to adverse credit reporting.  The Complainant asserted that, as of the date of the Complaint, he “is nearly unable to operate his business to generate income to sustain his business in addition to attempting to support and provide for his family.”  Complaint at ¶ 7.

		As relief, the Complainant requested that the Commission order Duquesne to do the following:

1. Remove the negative references from the Complainant’s credit report.

2. Delete and destroy all records in Duquesne’s possession pertaining to the Complainant and his business to ensure that the erroneous credit reporting does not happen again.

3. Provide a letter from Duquesne verifying that the records in its possession relating to the Complainant and his business have been destroyed.

4. Pay fines greater than ten times the original fine.

5. Pay the Complainant’s legal fees.

6. File a report with the Commission detailing all other individuals who have been adversely affected by Duquesne’s erroneous credit reporting practices.

		On December 20, 2012, Duquesne filed an Answer and New Matter, in which it denied that it provided the Complainant with unreasonable or inadequate service.  Duquesne averred that, upon learning of the incorrect reporting of credit information that was the subject of the Complainant’s original Formal Complaint filed in April 2011, Duquesne acted to have that information removed from the Complainant’s credit reports.  Duquesne stated that it was unaware that the erroneous information had not been removed by the credit bureaus until late October of 2012, when it was brought to Duquesne’s attention as a result of a civil action filed against Duquesne by the Complainant.  Duquesne asserted that, on or about November 2, 2012, its vendor, National Recovery Agency (NRA) again requested that the credit bureaus purge any adverse information relating to Duquesne from the Complainant’s credit profile.

		On April 16, 2013, an evidentiary hearing was convened.  The Complainant was represented by counsel, testified on his own behalf, and introduced one exhibit, which was admitted into the record.  Duquesne was represented by counsel and presented the testimony of two witnesses, Lynda Pekarsky and Patricia Winfield Moritz.  Duquesne also introduced three exhibits, all of which were admitted into the record.  The hearing generated a transcript of ninety-three pages.  By Interim Order issued on May 13, 2013, the ALJ closed the record.

		On May 22, 2013, the ALJ issued a Second Interim Order, which reopened the record and required Duquesne to file redacted versions of the three exhibits it previously had submitted into evidence in order to remove all references to the Complainant’s Social Security number, which appeared in several locations on the originally-submitted exhibits.  On May 28, 2013, Duquesne filed a Motion requesting permission to file redacted copies of its originally-submitted hearing exhibits, and requesting that the original versions of the exhibits be given proprietary treatment by the Commission.  By Third Interim Order issued on May 31, 2013, the ALJ granted Duquesne’s Motion, admitted the redacted copies of Duquesne’s hearing exhibits into the record, and directed that the originally-filed exhibits be marked as proprietary and maintained in the Commission’s proprietary folder in this proceeding.  The ALJ then closed the hearing record in this proceeding.

		On August 9, 2013, the Commission issued the Initial Decision of ALJ Dunderdale, which sustained the Complaint and imposed a civil penalty in the amount of $10,000 on Duquesne.  I.D. at 19.  In addition, the Initial Decision directed the Complainant to provide a written certification to the Commission indicating that his credit rating no longer contains the erroneous information reported by Duquesne.  Id. at 20.

		As noted above, Duquesne filed Exceptions to the ALJ’s Initial Decision on August 29, 2013, and the Complainant filed timely Replies to Duquesne’s Exceptions on September 9, 2013.  Also, on September 12, 2013, the Complainant provided the Commission with a written certification indicating that his credit records no longer contain an erroneous credit report from Duquesne.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that Duquesne is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by Duquesne.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to Duquesne.  If the evidence presented by Duquesne is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of Duquesne.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Dunderdale made twenty-eight Findings of Fact and reached five Conclusions of Law.  I.D. at 4-7, 18-19.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Background and Positions of the Parties

		This proceeding is related to a prior case in which the Complainant filed a Formal Complaint against Duquesne on April 12, 2011.  Gary D. Lindner v. Duquesne Light Company, Docket No. C-2011-2237595 (Initial Decision issued February 8, 2012 (February 2012 I.D.)).[footnoteRef:2]  In his Formal Complaint filed in the prior proceeding, the Complainant alleged that Duquesne “improperly and incorrectly assigned two delinquent residential accounts against his Social Security number on his credit report, resulting in his banking institution terminating the line of credit for his business.”  February 2012 I.D. at 1.  The ALJ found that Duquesne did, in fact, send at least two erroneous reports to a credit reporting agency, which incorrectly stated that the Complainant had delinquent, unpaid balances for electric services at an address where the Complainant never lived, and from which he never operated his business.  Id. at 3-4, 9.  Accordingly, the ALJ sustained the Formal Complaint at Docket No. C-2011-2237595, and imposed a civil penalty on Duquesne in the amount of $1,000.  Id. at 13, 15.  No exceptions were filed.  As such, the Commission adopted the ALJ’s Initial Decision at Docket No. C-2011-2237595, by Final Order entered March 16, 2012. [2: 		At the April 16, 2013 hearing in the instant proceeding, the ALJ took judicial notice of the hearing record and Initial Decision in the prior proceeding due to the similar basis in fact for both proceedings.  Tr. at 6-7; I.D. at 3
] 


		In the instant proceeding, the Complainant is alleging that Duquesne failed to promptly remove from his credit records one of the erroneous adverse credit reports that was the subject of the prior proceeding, even though Duquesne indicated that it had been removed.  The Complainant testified that he discovered that the erroneous information had not been removed when he was unable to rent a condominium.  He then obtained a copy of his credit report from Equifax dated October 25, 2012, and found that the erroneous information was still contained in the report.  Tr. at 9-10, 12; Complainant Exh. D at 36.  The Complainant testified that, a couple weeks after he filed his Complaint with the Commission, he obtained a second copy of his credit report and discovered that the erroneous information had then been removed.  Tr. at 17-19.

		Duquesne witness Moritz, an employee of Duquesne’s collection agency, NRA, testified that, on April 18, 2011, NRA sent a request to the three credit bureaus, Transunion, Experian and Equifax, to have the erroneous information deleted from the Complainant’s credit record.  Id. at 59-63; Duquesne Exhs. A and B.  However, in the Fall of 2012, Duquesne became aware that the erroneous credit information had not been removed.  Id. at 26, 30-31, 56-57, 65.  Specifically, Equifax was still registering a delinquent account on the Complainant’s credit history.  Id. at 68.  Both Duquesne witnesses Pekarsky and Moritz testified that, once Duquesne became aware that the information was still appearing in the Complainant’s credit report, it contacted NRA to request, once again, that the information be removed.  Id. at 26-27, 32, 65-66.  Ms. Moritz testified that, on November 5, 2012, NRA sent a request to Equifax to have the erroneous information deleted from the Complainant’s credit history through a program called E-Oscar.[footnoteRef:3]  Id. at 66-68; Duquesne Exh. C. [3: 		E-Oscar is the online tool that is used to contact the credit agencies and make adjustments to a credit report.  Id. at 28-29.] 

		Duquesne witness Pekarsky testified that Duquesne does not report information to credit bureaus on its own for residential customers because it does not have access to E-Oscar.  Id. at 25, 28-29.[footnoteRef:4]  In addition, Ms. Pekarsky stated that Duquesne was not able to verify whether the erroneous information had been removed from the Complainant’s credit record because that would require Duquesne to request a full credit report on the Complainant, which would adversely affect the Complainant’s credit score.  Id. at 29-30.  Likewise, Duquesne witness Moritz testified that NRA had no way of confirming whether Equifax had removed the erroneous information from the Complainant’s credit report in response to NRA’s request to do so, and that a request from either Duquesne or NRA for the Complainant’s credit report would result in a lowering of the Complainant’s credit rating.  Id. at 83, 85-86. [4: 		Ms. Pekarsky testified that Duquesne does make reports to credit bureaus with regard to commercial and industrial customers.  Tr. at 39.] 


ALJ’s Initial Decision

		In her Initial Decision, the ALJ expressed concern over what she saw as Duquesne’s lack of documentation or testimony showing when it requested NRA to correct the Complainant’s credit report, when NRA attempted to make the correction, and how NRA documented when or how the correction was made.  Id. at 11.  The ALJ found that neither of Duquesne’s witnesses could provide sufficient detail in this regard, and was particularly disturbed by testimony that NRA does not verify whether the credit reporting agencies receive the information it sends to them, or whether the reports NRA sends to the agencies actually appear on the individual’s credit rating.  Id. at 11-12.

		The ALJ found that Duquesne provided unreasonable service to the Complainant by failing to remove the erroneous credit data from the Complainant’s credit report, and by failing to attempt to verify whether the information had been removed.  The ALJ concluded that Duquesne’s service was in violation of Section 1501 of the Code, 66 Pa. C.S.A. § 1501, and warrants the imposition of a civil penalty, pursuant to Section 3301(a) and (b) of the Code, 66 Pa. C.S.A. § 3301(a) and (b).  Id. at 12.

		In determining the amount of the civil penalty to impose on Duquesne, the ALJ considered the ten factors and standards set forth at 52 Pa. Code § 69.1201(c) for evaluating litigated and settled proceedings involving violations of the Public Utility Code and the Commission’s Regulations.  As a result of her analysis, the ALJ reached the following conclusions:

(1)	The violation was serious in nature because the Complainant’s credit rating was damaged by Duquesne’s continuing failure to delete the erroneous information that it placed on the Complainant’s credit profile, which resulted in the Complainant’s inability to rent a new residence.  In addition, Duquesne did nothing to correct the problem, other than make a telephone call to NRA.

(2)	The consequences of the violation were of a serious nature because the Complainant sustained prolonged damage to his property interests in that he was precluded from obtaining a new residence due to Duquesne’s error.

(3)	Duquesne’s conduct “was negligent at best but with an obvious and complete disregard for correcting and ameliorating the damage done to Complainant in the previous proceeding.”  I.D. at 15

(4)	There is no evidence that Duquesne recognizes its failure to provide adequate customer service, and it made no effort to modify its internal practices or the practices of its agent, NRA, in order to avoid similar damage to other ratepayers in the future.

(5)	The Complainant was the only customer impacted by Duquesne’s violation. 
(6)	No evidence was presented that Duquesne has a poor compliance record, but the fact that the Complainant had to file a second complaint before the Company corrected a problem it erroneously created eighteen months earlier is evidence that Duquesne treated the Commission’s requirements and its decision in the case at Docket No. C‑2011-2237595 “in a cavalier manner.”  I.D. at 16.

(7)	There was no investigation by the Commission, and therefore, this criterion does not affect the penalty to be imposed.  

(8)	In light of Duquesne’s size and its “callous disregard for the Commission’s regulations and for the damage it inflicted on one of its ratepayers,” I.D. at 16, the ALJ agreed with the Complainant’s recommendation that the penalty should be ten times the amount of the penalty imposed by the Commission in the initial proceeding.  Thus, the ALJ determined that a penalty of $10,000.00 should be imposed.  The ALJ stated that this penalty is appropriate because of (1) Duquesne’s assertions that the correction to the Complainant’s credit report had been made, when in fact, it had not been made; and (2) Duquesne’s failure to ask the Complainant to check his own credit rating to ensure the corrections were not only requested by NRA but also implemented by the credit agencies.  The ALJ stated that her determination of a penalty “would be drastically different if Respondent had taken any measure or made any attempt to verify the credit rating – which Respondent besmirched – was corrected.”  I.D. at 16.

(9)	Neither Party cited to any prior Commission decisions involving unreasonable customer service with regard to how a utility reports information to credit reporting agencies or fails to correct errors in credit reporting, except for the prior proceeding involving Duquesne and the Complainant at Docket No. C‑2011-2237595.  

(10)	No other factors were suggested or considered in this proceeding apart from those previously discussed.

I.D. at 15-17.

		Based on her analysis of Duquesne’s actions as discussed above, the ALJ found that Duquesne’s failure to ensure that the erroneous information was removed from the Complainant’s credit profile was serious, and warranted a higher penalty.  Id. at 17.  The ALJ stated that Duquesne misled the Commission into believing it had communicated with the credit reporting agency regarding the need to remove the inaccurate information within a few weeks after the Complainant filed his original 2011 complaint, and that Duquesne made no mention of using a contractor to request the correction.  Id.  In addition, the ALJ stated that Duquesne’s actions and inactions in this regard “extended from prior to March 2011 until November 2012.”  Id. at 18.  The ALJ concluded as follows:

Due to Duquesne Light’s abject failure to remedy the errors Duquesne Light created, a civil penalty is necessary to deter similar future violations, especially in light of the serious consequences caused by Duquesne Light adversely impacting a ratepayer’s credit report – not once but twice.  The evidence presented and taken as a whole proves a civil penalty is necessary to deter future violations.  Therefore, I am assessing a Ten Thousand Dollar ($10,000.00) civil penalty against Respondent.  This penalty takes into consideration Respondent’s failure to correct the error, acknowledge its responsibility to correct the error, and its failure to verify or attempt to verify the errors were corrected.

Id. at 18.

		In addition to sustaining the Complaint and imposing the civil penalty on Duquesne, the ALJ also directed the Complainant to request an updated version of his credit report to determine whether or not the erroneous adverse credit information had, in fact, been removed from the Complainant’s credit profile, as both the Complainant and Duquesne had indicated was the case.  The ALJ further directed the Complainant to provide a written certification to the Commission indicating that his credit rating no longer contains the erroneous credit report from Duquesne.  Id. at 12-13, 20.[footnoteRef:5] [5: 		As noted above, the Complainant provided this written certification to the Commission on September 12, 2013.] 


Exceptions and Replies

		In its Exceptions, Duquesne challenges a number of the ALJ’s Findings of Fact, and contends that the ALJ’s reasons for establishing the penalty imposed on Duquesne are not supported by substantial evidence.  We will discuss each of Duquesne’s Exceptions individually, along with the Complainant’s Replies.

	Exception 1

		In its Exception 1, Duquesne asserts that the ALJ erred in making Finding of Fact 8, which states as follows:

Complainant’s line of credit with Citizens Bank was an unsecured line of credit which the bank no longer offered in March 2011 and which Complainant retained as a “grandfathered” account.  After terminating the line of credit account in March 2011, Citizens Bank refused to reinstate it after learning about the incorrectly listed Duquesne Light filings.  Citizens Bank insisted Complainant had to reapply for the credit line but Citizens Bank was unable to offer the grandfathered-type of account to its customers.  (2011 Tr. 44‑45, 50-51).

I.D. at 5.[footnoteRef:6]  Duquesne contends that this Finding of Fact is contradicted by evidence of record, which indicates that Citizens Bank did not terminate the Complainant’s line of credit due to any incorrect negative information on his credit report, but terminated the line of credit because the Complainant failed to provide Citizens Bank with a personal financial statement, which constituted a material breach of the Business Loan and Security Agreement.  Duquesne cites to the record in the prior proceeding at Docket No. C-2011-2237595 in support of its contention.  Exc. at 4-6. [6: 		This Finding of Fact relates to the prior complaint proceeding at Docket No. C‑2011-2237595, and the citation provided is to the hearing transcript in that proceeding.  This Finding of Fact is essentially the same as the ALJ’s Finding of Fact 13 in the Initial Decision in the prior proceeding.  February 2012 I.D. at 4.] 


		In response, the Complainant asserts that Duquesne’s Exception 1 is an attempt to collaterally attack a final, unappealed decision by now placing the ALJ’s original finding concerning Citizens Bank before the Commission.  R.Exc. at 3.  The Complainant notes that Duquesne did not file exceptions to the Initial Decision in the proceeding at Docket No. C-2011-2237595, and that the Initial Decision became final pursuant to the Final Order in that proceeding entered March 16, 2012.  Id.  The Complainant argues that Duquesne’s position “is clearly betrayed by the doctrine of collateral estoppel,” which “‘forecloses litigation’ in a subsequent action of an issue that was previously litigated and necessary to the original judgment.”  Id. at 4.  The Complainant contends that Duquesne cannot now challenge a finding of fact from the prior Initial Decision because the ALJ chose to take judicial notice of that fact in the present proceeding.  Id.

	Exception 2

		In its Exception 2, Duquesne takes issue with the ALJ’s Findings of Fact 6, 9, and 12, which make reference to two erroneous reports of delinquent accounts in connection with the Complainant’s credit record.  I.D. at 4-5.[footnoteRef:7]  According to Duquesne, evidence of record indicates that, although there were two delinquent accounts associated with the Complainant’s credit record, only one of these accounts was reported in error, while the other was properly reported because it had a delinquent balance.  Exc. at 6-7, citing the hearing transcript in the proceeding at Docket No. C-2011-2237595 (2011 Tr.) at 52-53, 55. [7: 		Findings of Fact 6 and 9 are equivalent to Findings of Fact 11 and 17, respectively, in the Initial Decision in the proceeding at Docket No. C‑2011‑2237595.  February 2012 I.D. at 3-4.] 


		In response, the Complainant contends that, similar to Exception 1, Duquesne’s argument in Exception 2 is invalid due to the doctrine of collateral estoppel.  The Complainant asserts that Duquesne is once again attempting to relitigate matters that were conclusively decided in the prior case.  The Complainant notes that, in that case, the ALJ concluded that Duquesne had erroneously assigned two adverse reports to the Complainant that did not belong to him.  R.Exc. at 4-5.  The Complainant argues that Duquesne does not refer to any testimony or facts presented in the instant proceeding to rebut the ALJ’s finding in the prior case.  Id. at 5.  The Complainant asserts that, in fact, there was testimony provided in the instant proceeding regarding the existence of a second erroneous report.  Id., citing Tr. at 72.

	Exception 3

		In its Exception 3, Duquesne contests the ALJ’s Finding of Fact 15, which states that Duquesne’s witness did not know when Duquesne told NRA to remove the erroneous information from the Complainant’s credit report.  Duquesne points to testimony provided by Duquesne witness Moritz, wherein she indicated that she became aware in mid to late October or November of 2012 that the erroneous information had not been deleted, and that NRA was instructed to request, once again, that Equifax delete this information.  Exc. at 8-9, citing Tr. at 65-66.  Duquesne contends that the record establishes that NRA sent its request to Equifax on November 5, 2012, eleven days after the Complainant discovered that the erroneous information was still appearing on his credit report on October 25, 2012.  Exc. at 8-9.  Duquesne concludes that “it stands to reason that at some point in that brief time period between those two dates, Respondent again requested that NRA remove the erroneous report.”  Id. at 8.

		In response, the Complainant notes that Duquesne’s witness Pekarsky testified that she did not know when Duquesne contacted its collection agency after learning that the erroneous information had not been removed.  R.Exc. at 5, citing Tr. at 27.  The Complainant argues that the fact that Duquesne points to an eleven-day time frame rather than a specific date demonstrates that Finding of Fact 15 is accurate.  R.Exc. at 5-6.

	Exception 4

		In its Exception 4, Duquesne contests the ALJ’s Finding of Fact 26, which states as follows:

In fact, on April 18, 2011, NRA reported to the credit reporting agencies that the Duquesne Light account mistakenly placed in Complainant’s name for $183.00 was unpaid and delinquent.  (Complainant Exhibit D at 36; Respondent Exhibit A at 1).

I.D. at 7.  Duquesne argues that the record establishes that April 18, 2011 was the date that NRA requested that Equifax remove the erroneous information, not the date on which the erroneous information was reported.  Exc. at 10.  Duquesne points to testimony provided by its witness, Ms. Moritz, indicating that, on April 18, 2011, NRA made a request to Equifax on behalf of Duquesne to have the erroneous information deleted from the Complainant’s credit report.  Id. at 10-11, citing Tr. at 59-61, 64-65.  In addition, Duquesne contends that Finding of Fact 26 is directly contradicted by Findings of Fact 24 and 25, which state, respectively, that NRA reported the delinquent account to the credit reporting agencies on October 11, 2010, and that NRA notified the credit reporting agencies to delete the delinquent account on April 18, 2011.  Exc. at 11-12.

		In response, the Complainant contends that Finding of Fact 26 is supported by information in the Equifax credit report obtained by the Complainant, which indicates that NRA reported the delinquent account in April of 2011.  R.Exc. at 6, citing Complainant Exh. D.  The Complainant notes that Duquesne witness Moritz agreed that the Complainant’s Equifax report indicated an unpaid balance of $183 owed to Duquesne as of April of 2011, and that she could not explain the discrepancy between the information in this report, and the information provided by NRA that purportedly demonstrates a request to remove the erroneous information on April 18, 2012.  R.Exc. at 6, citing Tr. at 78, 80.  With regard to Duquesne’s contention that Findings of Fact 24 and 25 contradict Finding of Fact 26, the Complainant argues that “apparently Judge Dunderdale concluded that while Duquesne Light’s collection agency may have attempted to remove notify [sic] the reporting agencies of the error, the collection agency also notified the reporting agencies of a continuing delinquency.”  R.Exc. at 7.

	Exception 5

		In its Exception 5, Duquesne contends that, in her discussion of the factors regarding the issuance of a civil penalty pursuant to 52 Pa. Code § 69.1201(c), the ALJ stated reasons that are not supported by substantial evidence.  First, with respect to the ALJ’s conclusion that Duquesne did nothing to correct the erroneous credit information except to make a telephone call to NRA, Duquesne argues that it could not have followed up on NRA’s request to the credit bureau to have the information removed without harming the Complainant’s credit score.  Exc. at 13.

		Secondly, Duquesne objects to the ALJ’s conclusion that the existence of the erroneous credit information precluded the Complainant from obtaining a new residence.  Duquesne argues that, while the Complainant testified that he learned that the information had not been removed when he was unable to rent a condominium, there is no testimony that the Complainant had been precluded from obtaining a new residence, or that he sustained prolonged damage to his property interests, as the ALJ had concluded.  Id. at 13.  Duquesne further contends that there is no testimony on the record that even links the credit report with the Complainant’s failure to obtain his new condominium.  Id. at 13-14.  However, the Complainant contends that the evidence supports the ALJ’s conclusion that the Complainant did sustain prolonged damage to his property interests, asserting that “[i]t has already been conclusively established that Complainant lost his line of credit with Citizens Bank due to Duquesne Light’s intentional actions.”  R.Exc. at 7.  

		Duquesne next takes issue with the ALJ’s conclusion that Duquesne’s conduct warrants a higher penalty, even though she found it to be negligent rather than intentional.  Duquesne asserts that the ALJ’s finding in this regard contradicts the express directives of the third factor to be considered by the Commission, which indicates that conduct deemed intentional may result in a higher penalty.  Exc. at 14.

		In response, the Complainant points out that the ALJ described Duquesne’s conduct as “negligent at best but with an obvious and complete disregard for correcting and ameliorating the damage done to Complainant.”  R.Exc. at 7-8, citing I.D. at 15.  The Complainant also notes that that the ALJ later found that Duquesne’s inaction was an intentional act that caused the Complainant harm.  R.Exc. at 8, citing I.D. at 17.  However, Duquesne argues that this finding contradicts the ALJ’s earlier finding that its conduct was “negligent at best.”  Duquesne avers that there is no evidence on the record to indicate that it acted intentionally in any way with regard to the events that gave rise to the Complaint.  Exc. at 15.  In addition, Duquesne contends that the record does not support the idea that it was inactive.  Duquesne argues that, when it learned of the original error, it reached out to its vendor to have it corrected, and reached out to its vendor once more when it discovered that the erroneous information had not been removed.  Id. at 16.

		Duquesne also objects to the ALJ’s conclusion that Duquesne treated the Commission’s requirements and its decision in the case at Docket No. C-2011-2237595 in a cavalier manner.  Duquesne asserts that, through NRA, it took steps to have the erroneous information removed from the Complainant’s credit report on November 5, 2012, over three weeks before the Complaint was filed on November 28, 2012.  Thus, Duquesne argues that the record is clear that it believed it corrected the problem, and did correct the problem, prior to the filing of the Complaint.  Id. at 15.

		Finally, Duquesne objects to the ALJ’s conclusion that it misled the Commission with regard to its use of a third-party vendor.  Duquesne contends that the record from the 2011 proceeding clearly indicates that it used third-party vendors to report and remove information regarding the Complainant’s credit profile.  Id. at 16-18, citing 2011 Tr. at 54, 66-67.  Duquesne asserts that the involvement of NRA was specifically identified by Duquesne’s witness through questioning by both counsel and the ALJ.  Exc. at 18.
		
Disposition

		Upon our review of the record evidence in this proceeding, we find that Duquesne did not take sufficient action to address the existence of erroneous information in the Complainant’s credit record, and therefore, we agree with the ALJ that Duquesne failed to provide adequate and reasonable service to the Complainant.  While it appears that Duquesne attempted to have the information removed in April of 2011, and that NRA did, in fact, send a request to the credit bureaus to have the information deleted on or around April 18, 2011, Duquesne did nothing to verify whether or not this request had been fulfilled.  Both of Duquesne’s witnesses—its own employee as well as NRA’s employee—testified that there was no way to confirm that the credit bureaus had deleted the information, short of requesting a credit report on behalf of the Complainant, which the witnesses averred would further harm the Complainant’s credit score.  However, Duquesne witness Pekarsky indicated that Duquesne has, on occasion, asked a customer to verify whether erroneous information had been removed from the customer’s credit report.  Tr. at 37.  No evidence was provided to suggest that Duquesne could not have asked the Complainant in this case to request another credit report on his own in order to confirm that the erroneous information had been deleted.

		The record in this proceeding provides no answer to the question of why erroneous information remained on the Complainant’s credit report after Duquesne’s initial request to NRA to have it removed.  However, after making this request, Duquesne should have ensured that the request was successfully carried out, given the fact that the Complainant’s original Formal Complaint had been sustained, and a $1,000 penalty had been imposed on Duquesne for causing the erroneous information to appear on the Complainant’s credit records in the first place.  Nevertheless, Duquesne did not ask the Complainant to request a credit report, and did nothing else to confirm that the erroneous information had been removed after its initial request to NRA to remedy the matter.  Thus, the information remained on the Complainant’s credit profile for another eighteen months, and was not discovered until the Complainant himself confirmed that it had not been removed by obtaining a copy of his credit report.  Accordingly, we find that Duquesne failed to provide adequate and reasonable service to the Complainant, in violation of 66 Pa. C.S. § 1501.

		With regard to Duquesne’s Exception 1, which challenges the ALJ’s Finding of Fact 8, and its Exception 2, which challenges the ALJ’s Findings of Fact 6, 9, and 12, we agree with the Complainant that Duquesne is barred from challenging these Findings of Fact by the doctrine of collateral estoppel, also known as issue preclusion.[footnoteRef:8]  Findings of Fact 6, 8, 9, and 12 were set forth in the February 2012 Initial Decision in the prior related proceeding at Docket No. C-2011-223759.  As noted above, neither Duquesne nor the Complainant filed Exceptions to the February 2012 Initial Decision, which subsequently was issued as the Commission’s final Opinion and Order in that proceeding on March 26, 2012.  Accordingly, these Findings of Fact are not subject to challenge by Duquesne at this late date. [8:  	As noted above, at the April 16, 2013 hearing in this proceeding, the ALJ took judicial notice of the record and the February 2012 Initial Decision in the prior related proceeding at Docket No. C-2011-2237595.  It is well settled that judicial notice may be taken of pleadings and judgments in other proceedings where appropriate.  In re Estate of Schulz, 392 Pa. 117, 139 A.2d 560 (1958); Krenzel v. Southeastern Pennsylvania Transportation Authority, 840 A.2d 450 (Pa. Cmwlth. 2003).  However, even had the ALJ not taken official notice of the February 2012 Initial Decision, the doctrine of collateral estoppel would act as a bar to the re-litigation of issues decided by the Commission in the prior proceeding.] 


It is well settled that the doctrine of collateral estoppel operates to prevent questions of law and issues of fact, which previously have been adjudicated in a court of competent jurisdiction, from being re-litigated in a subsequent proceeding.  Day v. Volkswagenwerk Aktiengesellschaft, 464 A.2d 1313 (Pa. Super. 1983) (Day).  The doctrine applies to administrative agencies that are acting in their judicial capacity.  Capobianchi v. Bic Corporation, 666 A.2d 344 (Pa. Super. 1995); Gallaher Timber Transfer v. Hamilton, 932 A.2d 963 (Pa. Super. 2007).  

The Court in Day observed that collateral estoppel applies if the issue in question was decided in a prior proceeding where there was a judgment on the merits, and the party against whom collateral estoppel is asserted was a party (or in privity with a party) to the prior action and had a full and fair opportunity to litigate the issue in the prior action.  464 A.2d at 1319.  These requirements are satisfied in the instant proceeding with regard to Duquesne’s challenge to the Findings of Fact set forth in the February 2012 Initial Decision.  Accordingly, Duquesne’s Exceptions 1 and 2 are denied.
		
		We next address Duquesne’s Exception 3, in which Duquesne objects to the ALJ’s Finding of Fact 15 that Duquesne’s witness did not know when Duquesne told NRA to remove the erroneous information from the Complainant’s credit report.  Upon reviewing the record, we find that, although neither of Duquesne’s witnesses knew the exact date on which Duquesne contacted NRA regarding the continued existence of the error, both Ms. Pekarsky and Ms. Moritz testified that the contact was made in the fall of 2012.  More specifically, Ms. Moritz indicated that it occurred in mid to late October of 2012.  Tr. at 25, 35-36, 57, 65.  Ms. Moritz further testified that NRA sent a request to Equifax to have the erroneous information deleted from the Complainant’s credit report on November 5, 2012.  Id. at 68.  Therefore, while neither witness knew the exact date that Duquesne contacted NRA, Ms. Moritz was aware that such contact occurred sometime between mid-October and early November of 2012.  Accordingly, we will grant Duquesne’s Exception 3, and will modify Finding of Fact 15 to state that Duquesne’s witnesses did not know the exact date on which Duquesne notified NRA to remove the erroneous information, but indicated that such notification occurred sometime in mid to late October of 2012.

		Next, we will consider Duquesne’s Exception 4, in which Duquesne takes issue with Finding of Fact 26.  As noted above, Finding of Fact 26 states that, on April 18, 2011, NRA reported to the credit agencies that a Duquesne account mistakenly placed in the Complainant’s name was delinquent.  Duquesne contends that April 18, 2011, was the date that NRA requested Equifax to remove the erroneous information, not the date on which it was reported.  It appears from the record in this proceeding that NRA did request Equifax to remove the erroneous information on April 18, 2011.  Tr. at 66-68; Duquesne Exh. C.  However, there is an unexplained discrepancy between the evidence provided by Duquesne in this regard, and the October 25, 2012 Equifax credit report provided by the Complainant, which seems to indicate that the erroneous delinquent account information was reported to Equifax in April of 2011.  Complainant Exh. D at 36.  Duquesne witness Moritz acknowledged this discrepancy, but was unable to offer an explanation for it.  Tr. at 76-78.  We note, however, that the October 25, 2012 credit report does not list the exact date the unpaid account was reported, but only indicates that it was reported in April of 2011.  Therefore, there appears to be no evidence to support a finding that this information was reported specifically on April 18, 2011.  Moreover, in addition to citing to the Complainant’s Exhibit D, which is the October 25, 2012 credit report, the ALJ also cited to Duquesne’s Exhibit A in support of her Finding of Fact 26.  However, as Ms. Moritz testified, Duquesne’s Exhibit A is a document indicating that NRA requested the credit bureaus to delete the information regarding the delinquent account balance of $183 on April 18, 2011, and does not support a finding that NRA reported the delinquent account on that date.  Tr. at 57-61.  For these reasons, we will grant Duquesne’s Exception 4, and will strike Finding of Fact 26.

		Finally, we will address Duquesne’s Exception 5, in which Duquesne contends that the reasons offered by the ALJ in support of a $10,000 civil penalty were not supported by substantial evidence.  As discussed more fully below, we agree with the ALJ that a $10,000 civil penalty is appropriate in this case, and thus, we will deny Duquesne’s Exception 5 in all respects but one.  Specifically, we agree with Duquesne that its use of third-party vendors, such as NRA, to report information to the credit bureaus was clearly identified in the prior related complaint proceeding.  2011 Tr. at 54, 58, 65-67.[footnoteRef:9]  Therefore, we do not agree with the ALJ that Duquesne misled the Commission in that regard.  Accordingly, we will grant Duquesne’s Exception 5 with regard to this issue, but will deny it in all other respects.  [9: 		The record in the prior proceeding identifies two third-party vendors, NRA and CBCS.] 


		Having found that Duquesne failed to provide adequate and reasonable service to the Complainant in violation of 66 Pa. C.S. § 1501 as discussed above, we further find that this failure warrants the imposition of a civil penalty pursuant to 66 Pa. C.S. § 3301(a) and (b).  In addition, we agree with the ALJ that a $10,000 penalty is appropriate under the circumstances of this case, based upon the following analysis with regard to the ten factors and standards set forth at 52 Pa. Code § 69.1201(c).

		The first factor requires us to consider whether the conduct at issue was of a serious nature. 52 Pa. Code § 69.1201(c)(1).  In this instance we agree with the ALJ that Duquesne’s violation was serious in nature because it resulted in unwarranted damage to the Complainant’s credit rating, and because Duquesne did not do all it could to attempt to confirm that its initial request to NRA resulted in the removal of the erroneous information from the Complainant’s credit profile.

		The second factor requires us to consider whether the resulting consequences of the conduct at issue were of a serious nature.  52 Pa. Code § 69.1201(c)(2).  In this instance, we agree with the ALJ’s conclusion that the consequences of Duquesne’s violation were serious.  While the record may not be clear regarding the extent to which the erroneous adverse credit report ultimately affected the Complainant’s ability to obtain a new residence, there can be no question that the Complainant’s credit profile was negatively affected by Duquesne’s failure to ensure that the information was promptly removed, a consequence that we deem serious.

		The third factor requires us to consider whether the conduct at issue was intentional or negligent.  52 Pa. Code § 69.1201(c)(3).  In this regard, we do not believe that Duquesne’s violation was intentional in the sense that Duquesne deliberately meant to cause harm to the Complainant’s credit record.  Nevertheless, Duquesne’s failure to follow up on its initial attempt to have the erroneous information removed constituted a deliberate business decision on Duquesne’s part.  Therefore, we agree with the ALJ’s assessment that Duquesne’s actions were “negligent at best,” and that such gross negligence had serious consequences.

		The fourth factor requires us to consider whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  52 Pa. Code § 69.1201(c)(4).  In this case, we agree with the ALJ that there was no evidence presented to indicate that Duquesne recognized its failure to provide adequate customer service, or that it made any effort to modify its internal practices and procedures to ensure that other customers do not suffer similar harm with regard to their credit records.

		The fifth factor requires us to consider the number of customers affected and the duration of the violation.  52 Pa. Code § 69.1201(c)(5).  In this case, while the Complainant was the only customer affected, we find that the duration of the violation was significant since approximately eighteen months elapsed between the time Duquesne contends that NRA made its initial request to the credit bureaus to have the erroneous information removed in April of 2011, and the time NRA made its second request in November of 2012.

		The sixth factor requires us to consider the compliance history of the regulated entity which committed the violation.  52 Pa. Code § 69.1201(c)(6).  As noted above, the ALJ found that, while no evidence was presented to indicate that Duquesne has a poor compliance record, the fact that the Complainant had to file a second complaint before Duquesne corrected a problem it erroneously created eighteen months earlier is evidence that Duquesne treated the Commission’s requirements and its decision in the case at Docket No. C‑2011-2237595 “in a cavalier manner.”  Duquesne objects to this characterization, asserting that it took steps to have the erroneous information removed from the Complainant’s credit report over three weeks before the Complainant was filed.  While we agree that no evidence was presented regarding a poor compliance record, Duquesne’s argument that it corrected the Complainant’s credit record over three weeks before the Complaint was filed does not persuade us that it acted reasonably in this case.  As discussed above, Duquesne should have acted much sooner to verify and ensure that the Complainant’s credit record was corrected, instead of waiting eighteen months after its initial attempt to have the information removed.

		The seventh factor requires us to consider whether the regulated entity cooperated with the Commission’s investigation.  52 Pa. Code § 69.1201(c)(7).  As the ALJ noted, there was no Commission investigation in this matter, and therefore, this factor does not affect the penalty to be imposed.

		The eighth factor requires us to consider the amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.  52 Pa. Code § 69.1201(c)(8).  In this instance we agree with the ALJ that a $10,000 penalty is appropriate, considering Duquesne’s size, and its failure to ensure that the erroneous adverse information had been removed from the Complainant’s credit record after receiving a $1,000 penalty in the prior related complaint proceeding.

		The ninth factor requires us to consider past Commission decisions in similar situations, and the tenth factor requires us to consider other relevant factors.  52 Pa. Code § 69.1201(c)(9) and (10).  As the ALJ noted, neither Party cited any relevant prior Commission decisions apart from the decision issued in the proceeding at Docket No. C‑2011‑2237595, and no other relevant factors were considered apart from those discussed above.

		In light of the above discussion regarding the ten factors and standards to be considered pursuant to 52 Pa. Code § 69.1201(c), we find that the $10,000 civil penalty established by the ALJ is appropriate, and we will impose such a penalty on Duquesne.

Conclusion

In light of the above discussion, we shall:  (1) grant, in part, and deny, in part, Duquesne’s Exceptions; (2) adopt the ALJ’s Initial Decision, as modified by this Opinion and Order; (3) sustain the Complaint; and (4) impose a civil penalty in the amount of $10,000 on Duquesne;  THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Duquesne Light Company, filed on August 29, 2013, to the Initial Decision of Administrative Law Judge Katrina L. Dunderdale, are granted, in part, and denied, in part, consistent with this Opinion and Order.  

2. That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale, issued on August 9, 2013, is adopted, as modified by this Opinion and Order.
3. That the Formal Complaint against Duquesne Light Company, filed by Gary Lindner on November 28, 2012, is sustained, consistent with this Opinion and Order. 

4. That, in accordance with Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, Duquesne Light Company shall, within thirty (30) days of the entry date of this Opinion and Order, pay a civil penalty in the amount of $10,000.  Said payment shall be made by certified check or money order made payable to “Commonwealth of Pennsylvania” and sent to:

Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA  17105-3265

5. That a copy of this Opinion and Order shall be served upon the Chief of the Financial and Assessments Office in the Commission’s Bureau of Administration.

6. That upon payment of the civil penalty directed in Ordering Paragraph No. 4, the proceeding a Docket No. C-2012-2337274 shall be marked closed.
[image: ]
BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: February 20, 2014
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