BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission		:
[bookmark: _GoBack]Bureau of Investigation and Enforcement 		:
							:
		v.					:			C-2013-2321221
							:
B.M. Enterprises, Inc. t/a A.G Taxi			:



INITIAL DECISION


Before
Darlene R. Davis Heep
Administrative Law Judge


		On February 19, 2013, the Bureau of Investigation and Enforcement (BI&E) of the Public Utility Commission (PUC or Commission) filed a complaint against B.M. Enterprises, Inc. t/a A.G Taxi (A.G. Taxi or Respondent) alleging that A.G. Taxi, through an advertising mailer, offered services and rates not authorized by the Commission.[footnoteRef:1]  Specifically, BI&E contends that fines should be assessed against A.G. Taxi for the following:   [1:   	After receiving the advertisement in the mail, another carrier complained to BI&E.  (Tr. 21).
] 


1. offering to provide a service different from the call and demand (taxi) service authorized by the Commission, in violation of 66 Pa.C.S. Section 1102(a)(1)(i) by ($250);

2. advertising to transport to a territory not authorized, in violation of 66 Pa.C.S. Section 1102 and 52 Pa.Code Section 29.312(4) by ($500);

3. not charging for its services in accordance with its tariff on file with the Commission, in violation of 66 Pa.C.S. Section 1303 by ($250); and

4. displaying a name in its advertisement other than that on file with the Commission, in violation of 52 Pa.Code Section 3.381(a)(6)(ii) by ($50). 

This initial decision sustains count 2 and dismisses counts 1, 3 and 4.[footnoteRef:2]  The total fine is $100. [2:   	The Complaint included a count that A.G. Taxi did not display its operating certificate number in its advertisement, in violation of 52 Pa.Code Section 21.2 and 66 Pa.C.S. Sections 3301-3315.  Following the hearing, A.G. Taxi produced an original color copy of the advertisement that shows the certificate number.  BI&E has withdrawn this charge. ] 


HISTORY OF THE PROCEEDING

		BI&E filed its Complaint with the Secretary of the Commission on February 19, 2013.  On March 19, 2013, A.G. Taxi filed an Answer to the Complaint through its attorney, Michael S. Henry, Esquire.  The Answer denied all material allegations and requested that the Commission dismiss the Complaint against A.G. Taxi.  
		A hearing was held on November 7, 2013.  Attorney Stephanie Wimer appeared on behalf of BI&E. She presented two witnesses:  Officer William Kilrain, Manager of the Philadelphia Office of BI&E, and Robert Bingaman, Compliance Office Manager in the PUC Bureau of Technical Utility Services, Motor Carrier Compliance Office.  Ms. Wimer also introduced the following Exhibits:

BI&E 1 – Photocopy of Advertisement
BI&E 2 – Commission Order Granting Application (Certificate)
BI&E 3 – Certificate of Public Convenience
BI&E 4 – BM Enterprises, Inc. Official Filed Tariff
BI&E 5 – Penalty Guidelines
BI&E 6 – Complaint 2007
BI&E 7 – Complaint 2011

		Attorney Henry represented A.G. Taxi.  He presented one witness, Edward Burkhardt, Vice-President and one-third owner of A.G. Taxi.  He introduced no exhibits. 
		All exhibits introduced were admitted.  The record closed on November 25, 2013. 

FINDINGS OF FACT
1. Complainant is the PUC Bureau of Investigation and Enforcement (BI&E).

2. Respondent A.G. Taxi maintains a principal place of business at 1167 Newport Mews Drive, Bensalem, PA 19020.  (Complaint P1; Tr. 47, l.13).

3. On June 23, 2005, at Docket Number A-00121368, the Commission issued an Order transferring the call and demand and all operating rights of A.G. Taxi to B.M. Enterprises.  (BI&E 2).

4. On August 16, 2005, the Public Utility Commission issued a Certificate of Public Convenience to B.M. Enterprises to operate A.G. Taxi.  (BI&E 2, 3).

5. The certificate authorizes call and demand taxi service within certain territories.  (BI&E 3; Tr. 26).

6. In an Order dated March 1, 2012, the Commission expanded the authorized operating territory of A.G. Taxi and changed the metered rates A.G. Taxi is authorized to charge.  (BI&E 4).

7. Neither the Certificate nor the Commission Order authorizes A.G. Taxi to provide service “ANYWHERE.”  (BI&E 4; Tr. 30).

8. The Call or Demand Tariff filed with the Commission by A.G. Taxi provides for metered rates, not a flat rate.  (BI&E Exhibit 4).

9. An advertisement mailer (mailer) containing photos of an A.G. Taxi and an unmarked luxury sedan were distributed during the summer of 2013.  (BI&E 1; Tr. 21).

10. “ALL THREES” was listed on the advertisement as a company name.  (Tr. 31; BI&E 1).

11. The mailer offers A.G. Taxi services as “ANYTIME/ANYWHERE.”  (BI&E 1). 

12. The mailer was prepared by Edward Burkhardt.  (Tr. 51-52).

13.  Edward Burkhardt is Vice-President and one-third owner of A.G. Taxi.  (Tr. 47).

14.  Edward Burkhardt is Vice-President of Executive Transportation, a limousine company with a tariff on file with the Commission.  (Tr. 41, 48). 

		15.	The luxury sedan in the mailer is part of the fleet of Executive Transportation, which is authorized to provide luxury sedan/limousine service and to charge flat rates.  (Tr. 41,47-50).

		16.	ALL THREES dispatches for and promotes the services of Executive Transportation, A.G. Taxi and other common carriers with which Edward Burkhardt is affiliated.  (Tr. 49).   



DISCUSSION

LEGAL PRINCIPLES

		Title 66 Pa.C.S.A. § 332(a) states that the proponent of a rule or order has the burden of proof.  BI&E filed the Complaint pursuing the penalties stated therein and therefore is the party seeking an order from the Commission.  Consequently, BI&E bears the burden of proof in this matter.  Pa. Pub. Util. Comm’n, Bureau of Investigation & Enforcement v. Yellow Cab Co. of Pittsburgh, C-2012-2249031, Pa. Pub. Util. Comm’n, 2013 Pa. PUC LEXIS 624, October 8, 2013. 

		Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

		In order for BI&E to prevail, the preponderance of evidence must favor BI&E.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  66 Pa.C.S.A. § 1303; 52 Pa.Code §§ 31.27; 31.122(2); and 31.134(c).  In other words, BI&E must present evidence that is more convincing, by even the smallest amount, than the evidence presented by Respondent.  Se-Ling Hosiery.  Particularly, BI&E must show:  1) that the violations alleged in the complaint occurred, 2) that the assessment of a civil penalty is appropriate in the circumstances, and 3) that the amount assessed is reasonable. 

		Another preliminary matter to address is whether or not an advertisement alone may constitute a violation.  A Certificate of Public Convenience authorizes an Applicant to engage in the requested activity under limited circumstances.  Section 1101 of the Code, in relevant part, provides: 

Upon application of any proposed public utility and the approval of such application by the commission evidenced by its certificate of public convenience first had and obtained, it shall be lawful for any such proposed public utility to begin to offer, render, furnish, or supply service within this Commonwealth. (emphasis added)

		BI&E essentially contends that the advertisement issued contained four violations of the A.G. Taxi Certificate and applicable laws.  In Delaware Valley Transp. Co. v. Pa. Pub. Util. Comm’n, 42 Pa. Commw. 221 (Pa. Commw. Ct. 1979), the transportation company, which held a certificate for luxury transportation, appealed a PUC order requiring it to cease advertising in the phone book under the heading of taxicabs and to cease from using non luxury vehicles.  The order was affirmed.  Id.  Advertising was also the basis for action by the PUC in Burgit v. Pa. Pub. Util. Comm’n, 82 Pa. Commw. 179 (Pa. Commw. Ct. 1984) (limousine certificate holder ordered to cease advertising regular passenger service).  Given the above, the advertisement mailer at issue is a sufficient basis upon which to consider the alleged violations. 

VIOLATIONS 

		The record and law support a finding of only one violation, as discussed below:

	1.	Type of Service Offered

		Title 66 Pa.C.S. Section 1102(a)(1)(i) provides:

§ 1102.  Enumeration of acts requiring certificate. 

(a)  General rule. -- Upon the application of any public utility and the approval of such application by the commission, evidenced by its certificate of public convenience first had and obtained, and upon compliance with existing laws, it shall be lawful:

(1)  For any public utility to begin to offer, render, furnish or supply within this Commonwealth service of a different nature or to a different territory than that authorized by:

(i)  A certificate of public convenience granted under this part or under the former provisions of the act of July 26, 1913 (P.L.1374, No.854), known as “The Public Service Company Law,” or the act of May 28, 1937 (P.L.1053, No.286), known as the “Public Utility Law.”

		BI&E asserts that A.G. Taxi offered a service of a different nature than authorized under the Certificate, i.e. luxury sedan or limousine service.  A.G. Taxi contends that the limousine on the mailer represents Executive Transportation, not A.G. Taxi.

		A prima facie case is not established because the mailer itself supports the position of A.G. Taxi.  The mailer contains a photo of a vehicle marked A.G. Taxi and a luxury sedan, advertising both A.G. Taxi and Executive Transportation luxury sedan services.  The words “Luxury Sedan” are not written near the taxi but above the photo of the luxury sedan. According to the testimony, the mailer was an advertisement for both services and the Luxury Sedan represented on the mailer pertains to Executive Transportation, not A.G. Taxi.  There is no evidence to the contrary.  The record evidence does not support a finding that A.G. Taxi offered any type of service other than call and demand therefore there was no violation of 66 Pa.C.S. Section 1102(a)(1)(i).

	2.	Territory of Transportation 

		The territories in which a Certificate holder may operate are limited by the Certificate and 52 Pa.Code § 29.312, which provides:

§ 29.312.  Method of operation

(4)  Territorial restrictions, exclusive service.  When engaged in service on an exclusive basis, a call or demand vehicle may transport persons:

(i)  In the area authorized by the certificate.

(ii)  From a point in the area authorized by the certificate to a point in this Commonwealth.

(iii)  From a point in this Commonwealth to a point in the area authorized by the certificate, provided that the request for the transportation is received in the area authorized by the certificate.

(5)  Territorial restrictions, nonexclusive service.  When engaged in service on a nonexclusive basis, a call or demand vehicle may transport persons as follows:

(i)  In the area authorized by the certificate.

(ii)  From the area authorized by the certificate to a point in this Commonwealth within an airline distance of 5 statute miles from the boundary of the area authorized by the certificate.

(iii)  From a point within the 5-mile region referred to in subparagraph (ii) to a point within the area authorized by the certificate, provided that the request for the transportation is received in the area authorized by the certificate.

(6)  Service in unauthorized territory.  Call or demand service between points outside authorized territory may not be validated by the subterfuge of routing the vehicle through authorized territory.  An operator may not attempt to evade a restriction attaching to his operating rights by encouraging or causing the passengers to make a theoretical or actual fare-paying break in a trip by routing it through authorized territory.

(7)  Requirement to offer exclusive service.  A call or demand certificate holder shall at least offer exclusive service unless its certificate provides otherwise.


		BI&E contends that A.G. Taxi, by advertising service “ANYTIME/ANYWHERE,” offered to transport to a territory not authorized under the certificate in violation of 66 Pa.C.S. Section 1102 and 52 Pa. Code Section 29.312(4).  The mailer itself supports a prima facie case of a violation.  The term “ANYTIME/ANYWHERE” is located under the photo of the vehicle marked A.G. Taxi.  (BI&E 1).

		In rebuttal, A.G. Taxi asserts that it may transport passengers on a local and long distance basis as long as the trip originates in A.G. Taxi Territory or if the request for service is made by telephone, if the trip terminates in Respondent’s territory.  (Answer at 2).  However, the preponderance of the evidence supports BI&E.  

		While those within the transportation or common carrier industry may discern that A.G. Taxi may not provide service “ANYWHERE/ANYTIME,” the construction of the mailer read literally is misleading to the general public.  The words ANYTIME/ANYWHERE are located under the photo of the taxi.  The certificate held by A.G. Taxi limits its services to certain counties and areas of the state.[footnoteRef:3]  (BI&E 4).  Thus A.G. Taxi is not authorized to provide call and demand service anywhere and anytime.  [3:   	A.G. TAXI  OPERATING AUTHORITY 

A-00121368
To transport, as a common carrier, persons, upon call or demand, in the borough of Bristol and the townships of Bristol, and Bensalem, all located in Bucks County.
A-00121368, F.1, Am-A
To transport, as a common carrier, persons, upon call or demand, in the township of Solebury, and the borough of New Hope, and that portion of Bucks County located south and east of Pa. Route 232; and that portion of Montgomery County located north and west of Pa. route 73.
A-00121368, F.2, Am-A
To transport, as a common carrier, persons, upon call or demand, in the Borough of New Hope, Bucks County, and within an airline distance of 15 statute miles of the limits of said Borough.

(C)  Indicates change or addition

(A)  Schedule of Rates

Meter Rates
First 1/5 mile or fraction thereof		$3.70  (C)
Each additional 1/5 or fraction thereof	$0.46  (C)
Waiting Time – Each 75 seconds		$0.46  (C)] 


		Also, Edward Burkhardt, aware that A.G. Taxi has limited territory, testified that his companies have declined requests for services because A.G. Taxi and his other companies are not authorized to provide that service to or from a particular location; i.e., service cannot be provided ANYWHERE.  (Tr. 51, 60-61).  Additionally, 52 Pa.Code § 29.312 is very stringent in the interpretation of territorial limits imposed on those granted Certificates, including guarding against a “subterfuge” “to evade a restriction.”  52 Pa.Code § 29.312(6).  The Certificate of A.G. Taxi is very specific in the description of the allowed service territories and under what conditions – it cannot provide service ANYWHERE.  (BI&E 2, 3, 4). 

	3.	Charges for the Service

		A Certificate holder may only charge as stated in its tariff filed with the Commission. 66 Pa.C.S. § 1303 provides:

§ 1303.  Adherence to tariffs. 

No public utility shall, directly or indirectly, by any device whatsoever, or in any wise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto. The rates specified in such tariffs shall be the lawful rates of such public utility until changed, as provided in this part.  Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.


		BI&E asserts that A.G. Taxi violated 1303 by not charging for its services in accordance with its tariff on file with the Commission.  In support of this, BI&E refers to the Tariff ( BI&E4), which provides for metered rates, versus the mailer, which offers, “Special Flat Rates.”  This establishes a prima facie case of a violation. 

		However, rebuttal evidence is more persuasive.  Referring again to the mailer itself, the term “Special Flat Rate” is listed on the first page under the Luxury Sedan, which is authorized to charge such rates.  (BI&E 1, Tr. 41).  Also, the Commission does not regulate interstate services such as A.G. Taxi transportation to Airports outside of Pennsylvania.  66 Pa. C.S. § 104.  Consequently, a flat rate for such interstate services is not prohibited.  (Tr. 41).  Therefore, the mailer references to a flat rate are not misleading and do not represent unauthorized terms for A.G. Taxi in violation of the tariff.  

4.	Advertised name

		BI&E contends that A.G. Taxi displayed a name in its advertisement other than that on file with the Commission, in violation of 52 Pa. Code Section 3.381(a)(6)(ii).  This section provides: 

(6)  Change in name of motor carrier.

(i)  Requirements.

(A)  If a motor carrier changes its name, it shall submit a verified letter of notification to the Secretary containing the following information:

(I)  The docket number of the motor carrier and the name of the motor carrier as presently shown in Commission records.

(II)  A copy of the amended articles of incorporation or revised partnership agreement, if applicable, or other proper evidence of the name change.


		Particularly, BI&E notes that A.G. Taxi services were advertised on the mailer under the name of ALL THREES.  This creates a prima facie case of a violation.  However, other aspects of the record rebut this case.  

		Edward Burkhardt testified that ALL THREES is a registered trade name for Executive Transportation and is used to promote the various transportation services with which Edward Burkhardt is associated.  (Tr. 49).  BI&E did not dispute this testimony.[footnoteRef:4]  Also, ALL THREES refers to the telephone number to call (215-333-3333) when seeking services from the Edward Burkhardt affiliated companies.  There was no evidence that A.G. Taxi has changed its name without registering it or that A.G. Taxi is attempting to operate under the name of ALL THREES without authorization, particularly given that A.G. Taxi is clearly shown on one of the vehicles in the ad.  [4:  	ALL THREES is a trade name registered to Edward Burkhardt with the Pennsylvania Department of State. ] 


PENALTIES

		Evidence presented supports a finding that A.G. Taxi offered service ANYWHERE, in effect to transport to a territory not authorized under its certificate, in violation of 66 Pa.C.S. Section 1102 and 52 Pa.Code Section 29.312(4).  BI&E seeks a penalty of $500 for this violation. 

		Sections 3301(a) and (b) of the Code, 66 Pa.C.S. §§ 3301(a) and (b), authorize the Commission to impose a maximum civil penalty of $1,000.00 per day for violations of its statutes, regulations and orders. 

		When a violation has occurred, the Commission employs specific factors and standards in determining whether a fine is appropriate.  These standards and factors were first articulated in Joseph A. Rosi v. Bell Atlantic-Pa., Inc. and Sprint Communications Company, Docket No. C-00992409 (Order entered February 10, 2000) (Rosi) and afterwards published as Policy Statements and Guidelines at 52 Pa.Code § 69.1201.  The subject policy, in part, reads: 

(a) ... These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate, as well as, if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest.

(b) ... Many of the same factors and standards may be considered in the evaluation of both litigated and settled cases.


52 Pa.Code § 69.1201(a) and (b).

		Under Section 69.1201, the following factors and standards are considered in evaluating whether a fine is appropriate: 

(1)	Whether the conduct at issue is of a serious nature, such as willful fraud or misrepresentation, which may warrant a higher penalty.

(2)	Whether the resulting consequences of the conduct at issue are of a serious nature, such as personal injury or property damage.

(3)	Whether the conduct at issue is deemed intentional or negligent. This factor may only be considered in evaluating litigated cases.

(4)	Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.

(5)	The number of customers affected and the duration of the violation.

(6)	The compliance history of the regulated entity which committed the violation.

(7)	Whether the regulated entity cooperated with the Commission's investigation.

(8)	The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount.

(9)	Past Commission decisions in similar situations.

(10)	Other relevant factors.


		The violation at issue is not serious or willful.  It appears to be a mistake made by a businessman who otherwise operates within the law.  While technically a violation occurred, imposing a large penalty would be unreasonable. 

		There was no personal injury or property damage.  There was no intent to deceive potential patrons.  Further, Edward Burkhardt is willing to change the advertising of A.G. Taxi in the future in order to address the valid concerns of BI&E and companies similar to A.G. Taxi.  (Tr. 63). 

		There is no evidence of customers affected.  The advertisement was brought to the attention of the Commission by another carrier who received it in the mail, not a customer.  (Tr. 21). 

		A.G. Taxi has had a couple of minor violations unrelated to the transportation of passengers or safety of passengers.[footnoteRef:5]  The instant violation appears to be a one-time mail advertisement and is easily corrected by repositioning words on the mailer when distributed in the future.[footnoteRef:6]  There is no indication that A.G. Taxi or its representatives did not cooperate with the investigation.   [5:  	For failure to submit a vehicle list, A.G. Taxi paid a fine of $250.  (BI&E 7).  The second, failure to pay an assessment, resulted in a $77 fine paid by A.G. Taxi.  (Tr. 33-34, BI&E 6).
]  [6:  	Future mailers need only clarify which services are offered by which companies.  The laws and regulations do not require profligate spending by businessmen for duplicative advertising.  ] 


		The Commission has imposed or in settlement accepted a small fine where the violation was not serious or did not cause significant harm.  See Pennsylvania Public Utility Commission, Bureau of Transportation and Safety v. Metro Transportation of Pennsylvania, LLC t/a Metro Taxi, 2012 Pa. PUC LEXIS 1556 (Pa. PUC 2012) ($100 for administrative error) (cf. Pennsylvania Public Utility Commission, Bureau of Transportation and Safety v. Madalyn Maty Ciabattoni, t/a The Reading Express Airport Shuttle, 2012 Pa. PUC LEXIS 947 (Pa. PUC 2012) ($600 for failure to maintain liability insurance)).  There are no other relevant factors to consider.  

		A fine of $100 is reasonable and appropriate to spur a full review of any future advertisements in light of the limitations imposed by the laws and Certificate and the concerns of BI&E. 

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

		2.	Complainant carries the burden of proving Respondent has in some manner violated the provisions of the Public Utility Code or the Commission's regulations in the course of providing transportation services to the public.  66 Pa.C.S. § 332(a).

		3.	Complainant carried the burden of proving Respondent advertised to transport to a territory not authorized under the certificate, in violation of 66 Pa.C.S. Section 1102 and 52 Pa.Code Section 29.312(4).

		4.	The Commission is authorized to consider and impose civil monetary penalties against a public utility, person or corporation that violates the Pennsylvania Public Utility Code.  66 Pa.C.S. § 3301, et seq.

		5.	A fine of $100 is appropriate under Joseph A. Rosi v. Bell Atlantic-Pa., Inc. and Sprint Communications Company, Docket No. C-00992409 (Order entered February 10, 2000) and the Commission’s Policy Statements and Guidelines.  52 Pa.Code § 69.1201.

ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the Complaint of the Pennsylvania Public Utility Commission's Bureau of Investigation and Enforcement (BI&E) against B.M. Enterprises, Inc. t/a A.G Taxi at Docket No. C-2013-2321221 is sustained in part.

2. That Count 2, advertising to transport to a territory not authorized, in violation of 66 Pa.C.S. Section 1102 and 52 Pa.Code Section 29.312(4), is sustained.

3. That the remaining Counts are dismissed. 

		4.	That the request of BI&E to impose a penalty is granted, in part, pursuant to 66 Pa.C.S. § 3301, et seq. and 52 Pa.Code § 69.1201.

		5.	That B.M. Enterprises, Inc. t/a A.G Taxi, shall pay a total of One Hundred Dollars ($100), pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa.C.S. §§ 3301 and 3315, by sending a certified check or money order payable to the Commonwealth of Pennsylvania, within thirty (30) days from entry of the Final Commission Order to: 

Secretary 
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105-3265


		6.	That all other violations are dismissed.

Date:     February 6, 2014  					/s/					
							Darlene D. Heep
							Administrative Law Judge 
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