BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



James Tenberg II					:
							:
	v.						:		C-2013-2395228
							:
West Penn Power Company				:



ORDER
GRANTING IN PART AND DENYING IN PART
MOTION FOR SUMMARY JUDGMENT


On November 25, 2013, James Tenberg II filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against West Penn Power Company (“West Penn” or “the Company”).  In his Complaint, Mr. Tenberg averred that his Complaint pertained to “Customer Distribution Charge” and attached a letter stating, among other things, that he prefers to “have a single rate for the single meter which I have on my building; just like I have on my other building.  Furthermore, I would like to know why I am paying for a product you are not providing to me, and when you are going to provide it (new meters).”  Mr. Tenberg also complained: “I am not sure how West Penn Power or the Public Utility Commission has found it legal or ethical to dictate to me how I use my power after it has passed through my meter.”

In response to Mr. Tenberg’s Complaint, West Penn filed an Answer with New Matter on December 23, 2013.  In its Answer, West Penn admitted that it provides residential retail electric service to Mr. Tenberg but denied the individual averments Mr. Tenberg made in the Complaint and in his attached letter.  In its New Matter, which was accompanied by a Notice to Plead, West Penn stated that Mr. Tenberg’s claims regarding the Distribution Charge and smart meters should be dismissed with prejudice because he failed to state a claim upon which the Commission can grant relief.

On January 16, 2014, the Commission issued a Telephonic Hearing Notice scheduling an Initial Telephonic Hearing for this matter for Wednesday, February 12, 2014 at 10:00 a.m. and assigning me as the Presiding Officer.

On January 22, 2014, West Penn filed a Motion for Summary Judgment, accompanied by an affidavit in support of the Motion.  In its Motion, West Penn averred, among other things, that the Complaint should be dismissed because Mr. Tenberg cannot show that the Company committed any act or omission in violation of a Commission statute, regulation or order or West Penn tariff.  West Penn argued that, as a matter of law, the Complaint must be dismissed with prejudice.  On January 24, 2014, West Penn filed a Corrected Notice to Plead correcting the period in which Mr. Tenberg has to respond to the Motion.

	Also on January 24, 2014, Brian C. Wauhop, Esquire, counsel for West Penn, made a request to continue the Initial Telephonic Hearing scheduled for February 12, 2014 to “provide sufficient time for review and disposition of the Company’s Motion for Summary Judgment and any response the Complainant may wish to file in this matter.”  Mr. Wauhop further noted that he contacted Mr. Tenberg about the requested continuance and Mr. Tenberg did not oppose the request.  As West Penn’s request was reasonable and unopposed, it was granted by Order dated January 28, 2014.

	On February 7, 2014, the Commission issued a Hearing Cancellation/Reschedule Notice rescheduling the Initial Telephonic Hearing for Tuesday, March 11, 2014 at 10:00 a.m.

Mr. Tenberg’s Answer to West Penn’s New Matter was due no later than January 15, 2014.  52 Pa.Code § 5.63(a) ), 1.12(a), 1.56(a)(1) and (b).  Mr. Tenberg’s Answer to West Penn’s Motion for Summary Judgment was due no later than February 14, 2014.  52 Pa.Code § 5.102(b).  Mr. Tenberg did not file an answer to either West Penn’s New Matter or Motion for Summary Judgment.

West Penn’s Motion for Summary Judgment is ready to be ruled upon.  For the reasons discussed further below, West Penn’s Motion will be granted in part and denied in part.  Mr. Tenberg will be allowed to proceed to a hearing regarding issues pertaining to the Customer Distribution Charge but not smart meters.

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of Motions for Summary Judgment.  In particular, Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102 Motions for summary judgment and judgment on the pleadings.

(a) Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

* * *

(d) 	Decisions on Motions.

(1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

(2)  	Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with the affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.

52 Pa. Code § 5.102(a), (d)(1) and (d)(2).  Furthermore, the record must be examined in the light most favorable to the nonmoving party.  First Mortgage Co. of Pennsylvania v. McCall, 313 Pa. Superior Ct. 54, 56, 459 A.2d 406, 408 (1983).  To avoid the motion for summary judgment, the nonmoving party must set forth facts showing that there is a genuine issue for trial.  Id. at 58-59.

In this case, Mr. Tenberg checked the portion of the Commission’s complaint form that says “Other (explain).” and wrote “Customer Distribution Charge.”  Mr. Tenberg then attached a letter to his Complaint that added, in part: “I would prefer to have a single rate for the single meter which I have on my building; just like I have on my other building.  Furthermore, I would like to know why I am paying for a product you are not providing to me, and when you are going to provide it (new meters).”  In conjunction with a prior statement in the attachment, Mr. Tenberg’s averment that he would like to know why he is paying for a product that is not being provided to him, and when he will receive the product, can reasonably be inferred to mean a smart meter.  Therefore, Mr. Tenberg’s Complaint raises issues regarding both West Penn’s Customer Distribution Charge and smart meters.

In its Motion for Summary Judgment, West Penn argued that Mr. Tenberg’s Complaint should be dismissed because he has not, and cannot show, that the Company committed any act or omission in violation of a Commission statute, regulation or order or Company tariff and that the Complaint, therefore, must be dismissed as a matter of law.  West Penn attached to its Motion an affidavit from Raymond E. Valdes, its Advisor for Rates and Regulatory Affairs in Pennsylvania.  West Penn specifically argued that Mr. Tenberg has failed to state a claim regarding the monthly distribution charge because, among other things, it is a Commission approved tariffed rate and such rates have the force and effect of law.  West Penn also argued that Mr. Tenberg has failed to state a claim regarding smart meters because, in part, it is required by statute and its Commission-approved smart meter implementation plan includes a surcharge of all its customers for the smart meter.

For the reasons discussed further below, West Penn’s Motion for Summary Judgment will be denied with regard to the Customer Distribution Charge and granted with regard to smart meters.

With regard to the Customer Distribution Charge, Mr. Tenberg argued that he would like a single rate for the single meter which he has on his building, just like he has on another building he owns.  West Penn is correct that the provisions of a Commission-approved tariff have the force and effect of law and are binding on both the utility and its customers.  Stiteler v. Bell Telephone Co. of Pa., 379 A.2d 339 (Pa. Cmwlth. 1977); Brockway Glass Co. v. Pa. Pub. Util. Comm’n., 437 A.2d 1067 (Pa. Cmwlth. 1981).  Tariff provisions approved by the Commission are prima facia reasonable.  Lynch v. Pa. Pub. Util. Comm’n., 594 A.2d 816 (Pa. Cmwlth. 1991), alloc. denied, 529 Pa. 670, 605 A.2d 335 (1992).  West Penn has also properly supported its Motion with an affidavit stating that Mr. Tenberg previously contacted the Company’s customer service center and inquired as to why he was being charged a $25 distribution charge.  The affidavit also noted that Mr. Tenberg filed an informal complaint with the Commission’s Bureau of Consumer Services relating to the application of the distribution charge to the service address, noting that the informal complaint was ultimately dismissed.

Furthermore, the burden to challenge an existing Commission-approved tariff is high.  See e.g.,Duquesne Light Co. v. Pa. Pub. Util. Comm’n., 715 A.2d 540 (Pa. Cmwlth. 1998) (burden falls on public utility customer challenging a Commission-approved rate to prove that the charge is no longer reasonable by demonstrating significant changes in circumstances in interim).  The reasonableness of rates is an administrative or factual question.  Zucker v. Pa. Pub. Util. Comm’n., 401 A.2d 1377, 1379 (Pa. Cmwlth. 1979) (Zucker).  When a customer is heard to complain concerning an existing rate, there is a strong presumption that the preexisting Commission approved rates are just and reasonable.  Popowsky v. Pa. Pub. Util. Comm’n., 669 A.2d 1029 (Pa. Cmwlth 1995), rev’d on other grounds, 550 Pa. 449 (1997).  The absence of such a showing establishes prima facia evidence of the facts found in the prior order.  Zucker, 401 A.2d at 1379-80.

However, when examining the record in the light most favorable to Mr. Tenberg, including all reasonable inferences, as is required when disposing of West Penn’s Motion, it is not clear that West Penn is entitled to judgment as a matter of law in this case.  For example, Mr. Tenberg averred in the attachment to his Complaint:  “I would prefer to have a single rate for the single meter which I have on my building; just like I have on my other building.”  Yet, in response, West Penn makes no reference to another building owned by Mr. Tenberg and, as such, a factual dispute exists that warrants a hearing.  Furthermore, the tariff page West Penn attached as an Exhibit to its Motion applies to “two or more residential units up to a maximum of five units… supplied through a single meter.”  It is unclear that this tariff is applicable to Mr. Tenberg because there has been no averment that the property involves two or more residential units up to a maximum of five units, and a hearing on the matter is, therefore, warranted on this issue.

It is also relevant that Mr. Tenberg is not represented by counsel.  Commission precedent supports allowing unrepresented complainants an opportunity to be heard orally, and not have their case dismissed on the basis of a preliminary pleading.  See, Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617, Order (entered July 14, 1993)(Carlock)(in many cases unrepresented complainants can explain their dispute orally much better than they can communicate their grievance in written form and to deny unrepresented complainants a meaningful opportunity to be heard in such cases can be viewed as a gross abuse of authority) at 7, citing, Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950, Order (entered October 1992) and William Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (adopted at Public Meeting December 17, 1992); see also, John M. Gera v. PPL Electric Utilities Corporation, Docket No. C-20054657, Opinion and Order (entered November 2, 2005).[footnoteRef:1]  Carlock, therefore, supports denying West Penn’s Motion and giving Mr. Tenberg an opportunity to be heard orally regarding his Complaint against West Penn pertaining to the Customer Distribution Charge. [1:  	The Commission’s decision in Carlock was subsequently clarified to allow ALJ’s the discretion to dispose of the pleadings in a proceeding provided that the action is neither arbitrary nor capricious, and that it is in accordance with the law.  John A. Graham Jr. v. Philadelphia Suburban Water Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957557, Opinion and Order (entered June 12, 1996). 
] 


		As a result, when considering all well-pleaded facts in the light most favorable to Mr. Tenberg, as well as every reasonable inference from those facts, it is not clear that there is no genuine issue of material fact or that West Penn is entitled to judgment as a matter of law regarding the Customer Distribution Charge issue.  West Penn’s Motion will be denied with regard to Mr. Tenberg’s averments pertaining to the Customer Distribution Charge.

With regard to the issue of smart meters, Mr. Tenberg first averred that West Penn should not be able to dictate to him what happens to his electricity after it passes through his meter.  In contrast, however, Mr. Tenberg also questioned why he is paying for a product – a smart meter – that West Penn is not providing to him and when the product is going to be provided. Regardless of whether Mr. Tenberg desires a smart meter or does not, with regard to this issue, West Penn’s Motion will be granted.  

As West Penn correctly noted, the issues regarding smart meters raised by Mr. Tenberg have recently been addressed by the Commission in at least three consumer complaints:  Richard Negley v. Metropolitan Edison Company, Docket No. C-2010-2205305, Initial Decision (Final Order entered March 3, 2011) (Negley); and Dennis Lutherschmidt v. Metropolitan Edison Company, Docket No. C-2010-2200353, Initial Decision (Final Order entered March 25, 2011) (Lutherschmidt); Eve McCauley v. Pennsylvania Electric Co., Docket No. C-2010-2195962, Initial Decision (Final Order entered December 13, 2011) (McCauley).  In each case, the respondent Electric Distribution Company (EDC) provided extensive legal discussion regarding why the implementation of smart meters are legal and appropriate.  The presiding officers who authored the Initial Decisions found the legal discussion to be correct and the legal reasoning applies here.

		In Negley, the complainant opposed the Smart Meter Technologies charge.  In dismissing the complaint, however, the Administrative Law Judge stated:

Met Ed’s references and legal citations are correct.  Met Ed and the other EDCs were required by law to submit smart meter plans and to implement them accordingly.  Their costs for this deployment are recoverable from the customers.  As part of the smart meter plan, Met Ed submitted a proposed tariff with the method for recovery from customers, and this tariff was approved by the Commission.  A Commission-approved tariff has the force and effect of law, and the utility must charge its customers using the approved terms.  66 Pa.C.S § 1303.  The tariff does not exempt a customer from the smart meter plan nor from paying the charge associated with it, and therefore, neither the Company nor the Commission may excuse Complainant from participation in the Plan or from the charge used to pay for it.  

The SMT-charge is used to fund an initiative required by law, but the charge itself pays for the initiative and is not passed directly to a taxing authority.  Therefore, it would not be proper to label it a “tax,” even though it is required.  

Complainant makes the point that he does not plan to take advantage of the benefits of a smart meter, and therefore, it is unfair to require him to foot the bill for it.  He is not alone in this situation, as there are many electric customers state-wide who will not or cannot take advantage of it as intended in conjunction with time of use rates or by closely watching consumption.  However, underlying the legislation is the policy that the customer base itself is better served through the upgrade of the existing meters, and all customers are charged for its development and implementation.

Negley at 6-7, see also, Lutherschmidt at 7, McCauley at 7-8.  

The Commission’s decisions in Negley, Lutherschmidt and McCauley are controlling here.  West Penn has provided significant legal discussion in its Motion demonstrating that it is required to deploy smart meters throughout its service territory.  Therefore, Mr. Tenberg’s averment that “there is no reasonable explanation why anyone should be allowed the authority to dictate to me what I do with my electricity after it passes through my meter” will be rejected.  The Commission has recognized that it is reasonable to charge a customer for a smart meter even though they have not had one deployed to their home yet because of the benefit to the entire customer base of the deployment of smart meters.  Furthermore, as West Penn noted in its Motion, EDC’s have fifteen (15) years to deploy smart meters throughout their service territory which addresses Mr. Tenberg’s concern regarding when he will receive one.

		As a result, even when considering all well-pleaded facts in the light most favorable to the Complainant, there is no genuine issue of material fact and West Penn is entitled to judgment as a matter of law regarding Mr. Tenberg’s averments pertaining to smart meters.  West Penn’s Motion will be granted with regard to Mr. Tenberg’s averments pertaining to smart meters.

In conclusion, West Penn’s Motion for Summary Judgment will be denied with regard to Mr. Tenberg’s averments pertaining to the Customer Distribution Charge as applied to his account.  Mr. Tenberg’s Complaint will be allowed to proceed to a hearing on this issue.  West Penn’s Motion for Summary Judgment, however, will be granted with regard to Mr. Tenberg’s averments pertaining to smart meters.  Mr. Tenberg has failed to raise an issue of material fact that warrant a hearing with regard to that issue.

ORDER

THEREFORE,

IT IS ORDERED:

1. That the Motion for Summary Judgment filed by West Penn Power Company at Docket Number C-2013-2395228 dated January 22, 2014 is hereby denied in part and granted in part.

2. That the portion of the Motion regarding West Penn Power Company’s Customer Distribution Charge is denied and that portion of the Complaint filed by James Tenberg at Docket Number C-2013-2395228 is allowed to proceed to a hearing.


3. That the portion of the Motion regarding West Penn Power Company’s smart meters is granted and that portion of the Complaint filed by James Tenberg at Docket Number C-2013-2395228 is stricken.

4. That the Initial Telephonic Hearing scheduled for Tuesday, March 11, 2014 at 10:00 a.m. will be held as scheduled, consistent with this Order.


Date:	February 21, 2014	______________________________
		Joel H. Cheskis
		Administrative Law Judge
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