BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Ralph Moyer						:	
							:
v. :		C-2013-2375588
:
Columbia Gas of Pennsylvania, Inc.	 		:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On July 24, 2013, Ralph Moyer (Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Columbia Gas of Pennsylvania, Inc. (Columbia or Respondent) alleging Columbia damaged his sidewalks when conducting work within his neighborhood and, when it returned to make repairs, made repairs in an unacceptable and unreasonable manner.  Complainant requested the Commission order Columbia to remove the damaged sidewalk and replace it correctly.   This Initial Decision denies Complainant’s request.

		Columbia filed an answer in response to the complaint on August 8, 2013, in which it denied knowledge regarding damage to the sidewalk but admitted it repaired chips to the curb line after Complainant complained and those repairs were to the satisfaction of the municipality.       

By Telephonic Hearing Notice dated September 3, 2013, the Commission notified the parties an initial telephonic hearing in this case was scheduled for Thursday, October 31, 2013.  On September 10, 2013, the presiding officer issued a Prehearing Order setting forth the date and time of the scheduled hearing.    

On October 31, 2013, the presiding officer convened the parties and conducted a hearing at which time Complainant appeared pro se.  Mr. Moyer testified on his own behalf.  Respondent was represented by Larry R. Crayne, Esquire, who presented the testimony of one witness and offered six (6) exhibits, marked and admitted as Columbia Exhibits 1 through 6.  Complainant and Respondent issued final statements on the record.  The transcript of the hearing contains forty-eight (48) pages and was received on November 20, 2013.  

On November 26, 2013, the presiding officer closed the hearing record by issuing the Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant resides at 355 South Spring Street, Bellefonte, Pennsylvania where he has been a customer of Columbia for 35 years.  (Tr. 14).  

2.	Complainant installed a new driveway at his residence approximately six years ago.  (Tr. 23). 

3. 	In 2011, Columbia replaced a bare steel pipeline along Spring Street with a 2-inch plastic gas line.  The replacement project did not damage or affect the sidewalk in front of  Complainant’s residence.  (Tr. 32).

4.	Three slabs of concrete in Complainant’s driveway developed multiple large chunks of concrete or chips in the curbside.  (Tr. 21).

	5.	Columbia’s replacement of the old gas pipe was near but did not extend out of the street to the curb located in front of Complainant’s residence.  The work done by Columbia’s personnel to replace the old gas pipe did not damage the curb in front of Complainant’s residence.  (Tr. 40; Columbia Exhibit 6).

6.	 Complainant’s neighbors and other drivers rub against the curbside, back up into the curb and drive over the curb located in front of Complainant’s residence, and damage the curb in front of Complainant’s residence.  (Tr. 23).

7.	On June 9, 2011, Columbia’s personnel met with Complainant because he called to complain about the condition of the sidewalk and curb in front of his residence.  (Tr. 32).

8.	On June 9, 2011, Complainant insisted Columbia must replace the curb and sidewalk across the length of the property.  Complainant refused to allow Columbia to either repair the chips with a patch material or cut out the curb and re-pour the curb in the areas where the curb was damaged.  (Tr. 32).

9.	On July 29, 2011, Columbia’s contractor, Ameron Construction, repaired the curb after Columbia checked with the Borough to ensure the proposed repair was acceptable to the Borough.  Columbia repaired the curb in front of Complainant’s residence in a professional manner that was consistent with industry standards. (Tr. 15, 16, 19, 33, 41; Columbia Exhibit 6).

10. 	The patch installed in July 2011 bonded to the curb and functions normally.  (Tr. 36; Columbia Exhibits 2, 3, 4, 5 and 6).

11.	The curb in front of Complainant’s house was painted yellow prior to the repairs made in June 2011 and again after the repairs were made in June 2011.  (Tr. 38; Columbia Exhibit 5).

12.	As of August 2, 2013, the repairs made in July 2011 showed no signs of failure in the curb in front of Complainant’s residence.  (Tr. 35, 41; Columbia Exhibit 6).

DISCUSSION

		On July 24, 2013, Complainant filed a formal complaint alleging Columbia damaged his sidewalks when conducting work within his neighborhood and, when it returned to make repairs, made repairs in an unacceptable and unreasonable manner.  Complainant requested the Commission order Columbia to remove the damaged sidewalk and replace it correctly.      

Responsibility of Public Utility

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  66 Pa.C.S.A. § 1501.

The Commission has the authority and responsibility to define reasonable service under 66 Pa.C.S.A. § 1501 and § 1502.  The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.[footnoteRef:1]  The term “service” should be “used in its broadest and most inclusive sense, including any and all acts done, rendered, or performed, and any and all things furnished or supplied…by public utilities…in the performance of their duties under the Public Utility Code.…”[footnoteRef:2]   [1:  	Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980). ]  [2: 
 	66 Pa.C.S.A. § 102.  
] 




Burden of Proof

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof by substantial evidence.  66 Pa.C.S.A. § 332(a).  Substantial evidence is defined as such evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:3]   [3:  	Norfolk & Western Ry. Company v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Dept. of Public Welfare, 480 A.2d 382 (Pa.Cmwlth. 1984).
] 


Upon a complainant’s presentation of evidence sufficient to satisfy initially the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer may shift to the public utility.  If the evidence presented by the public utility is of co-equal value or weight, the burden of proof has not been satisfied by that complainant.  A complainant still must provide additional evidence to rebut the contrary evidence presented by the public utility.[footnoteRef:4]   [4:  	Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967) and Burleson v. Pa. Pub. Util. Comm’n, 66 Pa.Cmwlth. 282, 443 A.2d 1373 (1982), aff’d 501 Pa. 443, 461 A.2d 1234.] 


Complainant’s Position
	
		Complainant requests the Commission order Columbia to install a permanent patch on the curb attached to his sidewalk, where the concrete has chipped.  Mr. Moyer contends Columbia chipped the sidewalk when Columbia installed the new pipeline.  He contends the repair patch was incorrectly installed because Columbia installed the patch over yellow paint without first taking off the paint so the patch could adhere correctly.  Complainant contends the contractor, Ameron Construction, was responsible for the poor patch job.  Complainant attributed the damaged curbside to the actions of his neighbors and other people who drive into and over the curbside.  Complainant insists Columbia must be responsible to fix it because he doesn’t think he should be responsible.   

Respondent’s Position

		Columbia argues Mr. Moyer presented no evidence that Columbia caused any damage to his sidewalk.  Columbia contends it attempted to be helpful and responsive to Mr. Moyer’s complaints initially and offered to either repair the damage or replace the curb.  When Mr. Moyer refused either option, Columbia elected to send its contractor to Mr. Moyer’s residence and to repair the damage.  Columbia insists the condition of the curb remains in good condition twenty-three months after Columbia made the repairs.  Lastly, Columbia argues the curb has been repaired in a satisfactory manner and Columbia has provided reasonable and adequate customer service to Mr. Moyer.

Conclusion

[bookmark: _GoBack]Complainant testified his curb was damaged when individuals drove their vehicles over the curb.  He insists Columbia should be forced to replace the curb because Mr. Moyer doesn’t think he should be responsible.  In this matter, Complainant was inconsistent about whether he wanted Columbia to replace the entire sidewalk or simply the curb.  However, Mr. Moyer did clearly testify the damage was caused by other people who drove their vehicles over the curb.  The evidence, as presented by both parties, revealed the curbs were repaired in an appropriate and reasonable manner.  The damage, which Mr. Moyer claims Columbia caused when installing the new pipeline, no longer appears damaged.  

Complainant failed to provide sufficient evidence to show Respondent did not provide reasonable and adequate customer service when Columbia repaired curbs damaged by Mr. Moyer’s neighbors and other drivers.  In addition, the repairs made in July 2011 have held up and the area currently does not show functional damage.    

Accordingly, this formal complaint is denied in the ordering paragraphs below. 



CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

		2.	Complainant carries the burden of proving Respondent failed to provide reasonable and adequate customer service or to make repairs in an appropriate manner.  66 Pa.C.S.A. § 1501.

		3.	Complainant did not meet the burden of proving Respondent failed to provide reasonable and adequate customer service or to make repairs in an appropriate manner.  66 Pa.C.S.A. § 1501.

ORDER


THEREFORE, 

IT IS ORDERED:

1. 	That the complaint of Ralph Moyer versus Columbia Gas of Pennsylvania, Inc. at Docket No. C-2013-2375588 is hereby denied.

2. 	That the docket of Ralph Moyer versus Columbia Gas of Pennsylvania, Inc. at Docket No. C-2013-2375588 shall be marked closed.

	 
Date:  February 13, 2014							/s/			
						Katrina L. Dunderdale
						Administrative Law Judge
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