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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Michael Prendergast (Complainant) filed on August 30, 2013,[footnoteRef:1] to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, which was issued on August 9, 2013, in the above-captioned proceeding.  Replies to Exceptions were filed by Philadelphia Gas Works (PGW) on September 9, 2013.  For the reasons stated below, we shall deny the Complainant’s Exceptions and modify the ALJ’s Initial Decision. [1: 		Although the Complainant filed Exceptions on August 27, 2013, the Commission’s review of the filed Exceptions revealed no certificate of service or other indication that all Parties of Record to the case were served with the Exceptions.  By letter dated August 30, 2013 to all Parties of Record, the Commission deemed the filing date of the Exceptions to be August 30, 2013 for purposes of Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), relating to the time for the Commission to consider the Exceptions.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On July 16, 2012, the Complainant filed a Formal Complaint (Complaint)[footnoteRef:2] against PGW alleging that there were incorrect charges on his gas bill.  Specifically, the Complainant asserted that, in May 2012, he received a bill for previously unbilled gas usage in the amount of $6,429.40, subsequent to a PGW representative calibrating his gas meter.  The Complainant questioned, inter alia, the amount of time it took PGW to discover this previously unbilled usage and the accuracy of PGW’s equipment. [2: 	 	This Complaint is a timely appeal of an informal Bureau of Consumer Services (BCS) decision (Informal Decision), issued on June 18, 2012, at BCS Case No. 2966648.  Under this Informal Decision, BCS instructed the Complainant to pay a make-up bill of $6,417.40 less a revenue credit adjustment of $695.92, which reduced the make-up bill amount to $5,721.48.] 


On August 22, 2012, PGW filed an Answer to the Complaint (Answer), in which it denied the material allegations of the Complaint.  PGW asserted that, upon completion of an internal investigation of the Complainant’s monthly bills, it determined that the Encoder Recorder Transmitter (ERT) device used to obtain the Complainant’s meter readings failed to record all of the usage from the meter due to undetermined conditions at the Service Address.  PGW also asserted that a PGW technician noticed a large magnet on top of the ERT head when he visited the Service Address on March 21, 2012, to complete a usage discrepancy investigation.  The technician also noticed that the manual meter reading differed from the reading on the ERT device.  PGW further stated that when a PGW representative visited the Service Address on March 26, 2012, to recalibrate the Complainant’s gas meter, he found no visible signs of tampering or damage to the meter, but did find a high number of magnetic counts.  Finally, PGW asserted that pursuant to 52 Pa. Code § 56.12(5)(ii), it is permitted to rebill an account for previously under-billed usage.  PGW requested that the Complaint be dismissed.  

		On December 27, 2012, a hearing was held in this matter.  The Complainant appeared pro se and testified in support of his Complaint.  PGW was represented by counsel, presented the testimony of two witnesses, and submitted six exhibits, all of which were admitted into the record.  The transcript of this hearing contains forty-nine pages.  During the hearing, ALJ Vero instructed PGW to test the Complainant’s meter for accuracy and to submit the results of the test as a late-filed exhibit.  The ALJ also instructed both Parties to submit information concerning the potential for gas usage of the Complainant’s appliances as indicated on the plate rating on each appliance.  

		On January 4, 2013, the Complainant submitted information concerning the potential for gas usage of his heater, water heater, and dryer, which was admitted into the record as a late-filed exhibit.  On January 22, 2013, PGW filed a late-filed exhibit (PGW late-filed Exhibit 9) which indicated both the results of a meter test conducted on January 3, 2013, and information on the potential for gas usage of the appliances found at the Complainant’s Service Address.  On February 12, 2013, the Complainant filed objections to PGW late-filed exhibit 9.  On May 22, 2013, the ALJ issued an Order Reopening the Record and instructed PGW to file an additional late-filed exhibit containing a detailed breakdown of the Complainant’s final makeup bill with particular focus on the amount of gas for which he was under-billed between March 2008 and March 2012.  On June 11, 2013, PGW submitted the requested late-filed exhibit.  The Complainant filed no objections to this late-filed exhibit, which was admitted it into the record as PGW late-filed Exhibit 10.  The record closed on July 1, 2013.

		 In her Initial Decision, issued August 9, 2013, the ALJ dismissed the Complaint in part, and sustained it, in part.  I.D. at 20.  As noted, supra, the Complainant filed Exceptions on August 27, 2013, and PGW filed Replies to Exceptions on September 9, 2013.[footnoteRef:3] [3:  	On October 9, 2013, and again on November 6, 2013, the Complainant filed letters responding to PGW’s Replies to Exceptions.  In regard to Formal Proceedings, our Regulations at 52 Pa. Code §§ 5.533 and 5.535, allow for the filing of exceptions and replies to exceptions after an ALJ issues an Initial Decision.  However, there is no provision in our Regulations that allows a party to file a response to Replies to Exceptions.  Consequently, we will not consider the Complainant’s responses to PGW’s Replies to Exceptions.
] 


Discussion

Legal Standards

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PGW is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PGW.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to PGW.  If the evidence presented by PGW is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PGW.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ’s Initial Decision

ALJ Vero made twenty-nine Findings of Fact and reached ten Conclusions of Law.  I.D. at 3-8, 19-20.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order. 

		Initially, the ALJ considered the Complainant’s Objections to the admission of PGW’s late-filed Exhibit 9 into the record.  The ALJ noted that the Complainant objected to the exhibit because he was not informed of the date and time for the testing of his meter and because the new BTU readings PGW obtained did not match the old readings.  The ALJ further noted that the Complainant was provided an opportunity at the hearing to be present at the testing of his meter by PGW, but declined the offer.  Additionally, the ALJ stated that she granted the Complainant’s request to have the BTU readings PGW provided at the hearing stricken from the record when she asked the Parties to submit new information concerning the potential for gas usage of the Complainant’s appliances.  The ALJ found that PGW submitted updated BTU readings, as directed, based on the plate ratings on the Complainant’s gas appliances.  Therefore, the ALJ denied the Complainant’s Objections to PGW late-filed Exhibit 9 and admitted this exhibit into the record.  Id. at 9-10.  

The ALJ next addressed the Complainant’s arguments challenging the make-up bill PGW issued for previously unbilled service and PGW’s arguments to the contrary.  The ALJ found that the Complainant did not meet his burden of proving that PGW erred in issuing him a make-up bill for previously under-billed usage.  The ALJ opined that, although the Complainant testified that he experienced a decrease in gas usage due to, inter alia, installing new energy efficient appliances in the past two years and to his children being away at school, this does not explain the low or zero usage reported from his meter in the heating months of December 2006, February 2007, or March or December 2009.  The ALJ further noted that the Complainant did not elaborate on how the circumstances of the education of his children had changed in the past five to six years to lead to such a dramatic decrease in gas consumption.  In contrast, the ALJ found that PGW submitted sufficient evidence to demonstrate that the make-up bill it issued was based on the physical readings of the mechanical or manual portion of the meter.  The ALJ pointed to PGW late-filed Exhibit 9, observing that, when tested, the meter was found to be working within the acceptable accuracy variance allowed by our regulations at 52 Pa. Code§ 59.22.  I.D. at 13-14.

Additionally, the ALJ addressed the Complainant’s concerns that PGW made errors in its calculations in issuing the make-up bill.  The ALJ noted that, although PGW made revenue adjustment credits in the amount of $695.92 (on April 23, 2012) and $2,537.71 (on December 18, 2012) only after the Complainant challenged the amount of his makeup bill, PGW nonetheless identified and corrected its mistakes and properly credited the Complainant’s account in accordance with 52 Pa. Code § 56.14.  Therefore, the ALJ concluded that assessing a civil penalty on PGW was not warranted.  For the above reasons, ALJ Vero found that PGW was justified in issuing a make-up bill.  The ALJ also noted that PGW expressed its willingness to allow the Complainant to amortize his makeup bill over a four-year period in compliance with the provisions of 52 Pa. Code § 56.14(2).  Id. at 14-16.

		Notwithstanding her above findings, the ALJ also pointed out that the Complainant was assessed a late payment charge of $85.82 against his make-up bill on July 12, 2012, during the period available to the Complainant for appealing the BCS Informal Decision. [footnoteRef:4]  Citing our regulations at 52 Pa Code  56.22(c) and PGW’s Gas Service Tariff – Pa. P.U.C. No. 2 at First Revised Page No. 26, Rule 4.2, which each prohibit the imposition of a late payment charge on a disputed estimated bill, the ALJ directed that PGW remove this late-payment charge.  Id. at 16. [4: 	 	As noted, supra, the Informal Decision was issued by BCS on June 18, 2012.  Upon receipt of the Informal Decision, the Complainant filed a Notice of Intent to Appeal the Informal Decision with the Commission on June 27, 2012.  Thereafter, the Complainant had twenty days, or until July 17, 2012 to file the instant Complaint, pursuant to our regulations at 52 Pa. Code § 5.44.  The Complainant filed his Complaint with the Commission on July 16, 2012.  ] 


		Finally, the ALJ considered the Complainant’s testimony that challenged the accuracy of PGW’s statements regarding the underlying cause of the usage discrepancy.  Specifically, the ALJ addressed the Complainant’s testimony that PGW informed him, prior to the BCS Informal Decision, that the usage discrepancy was due to unknown conditions at his Service Address, but that upon filing the instant Complaint, PGW informed him that a magnet had been found on top of the ERT head of his meter.  I.D. at 16.  The ALJ found that, although PGW initially issued a report on stating that the usage discrepancy was due to unknown conditions at the Complainant’s Service Address, PGW was otherwise consistent in its position that the usage discrepancy and the meter malfunction were due to magnetic interference.  The ALJ, therefore, found any inconsistencies in PGW’s prior statements to be immaterial, concluding that magnetic interference was evident given the high number of magnetic counts recorded by the meter.  The ALJ further noted that the Complainant did not claim that the surface of his gas meter remained clear of any objects and that PGW never treated the Complainant’s make-up bill as a theft of service incident. Id. at 18.

		In accordance with the above findings, the ALJ sustained the Complaint, in part, and denied it, in part, and directed the Complainant to pay the remaining make-up bill amount of $3,183.77 in equal installments of $66.33 over a forty-eight month period.[footnoteRef:5]  Id. [5: 	 	As noted by the ALJ, these amounts are derived as follows:
Original Makeup Bill of $6,417.40-$3,233.67 credit amount=$3,183.77; 
$3,183.77 ÷ 48 months = $66.32854 per month.  I.D. at n.7.
] 


Exceptions and Replies

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

The Complainant’s Exceptions consist of three and one-half type written pages, which mainly reiterate the testimony he provided at the hearing and question the ALJ’s conclusions, as well as the credibility of PGW’s witnesses.  Included with his Exceptions, are eleven photographs with descriptions and submission of additional testimony.[footnoteRef:6] [6: 	 	The photographs and additional testimony will not be considered as the record has closed.  It is axiomatic that this Commission must base its decisions on the evidence in the record.  We are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact or conclusion of law.  52 Pa. Code § 5.431.] 

We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that:

(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding.  Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds.   See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982).  We typically apply the liberal construction provisions of our Regulations, 52 Pa. Code § 1.2(a), to pro se litigants to ensure just, speedy, and inexpensive determinations of proceedings before the Commission.  See, e.g., Ditsious v. Pennsylvania Electric Co., Docket No. F-2011-2274306 (Order entered March 14, 2013).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  Therefore, we will consider the merits of the Complainant's Exceptions.

In his Exceptions, the Complainant first objects to the admission of PGW’s late-filed Exhibit 9 into the record.  The Complainant restates his claims that the BTU readings obtained by PGW related to his potential for gas usage do not match the readings PGW initially reported at the hearing.  Additionally, the Complainant reiterates his assertion that, despite being instructed to do so by the ALJ, PGW never notified him regarding the time for testing of the meter that was removed from his Service Address.  Exc. at 1-2

Next, the Complainant excepts to the ALJ admitting information into the record regarding his gas usage between 2004 and 2007.  The Complainant questions why PGW is permitted to submit records that are more than four years old when it is only allowed to back-bill him for the period after March 2008.  Id. at 1. 

Additionally, the Complainant takes issue with the ALJ’s finding that the make-up bill PGW issued was correct and questions, as he did at the hearing, the timing of the subsequent credits that PGW applied.   Specifically, the Complainant points to the $2,537.71 credit adjustment PGW made to his account on December 18, 2012, and asserts that PGW did not offer this credit to him until the day before the evidentiary hearing.  The Complainant avers that, at the hearing, PGW’s witness was unable to state whether PGW would have made this credit along with the revenue credit adjustment it made to his account on April 23, 2012 had he not filed the instant Complaint.  Further, the Complainant asserts that PGW continued to add late payment charges to his bill even after he filed the Complaint.  Id. at 2-3.  

Finally, the Complainant excepts to the ALJ’s discussion and findings regarding the underlying cause of his usage discrepancy.  Specifically, the Complainant takes issue with the ALJ’s finding that the usage discrepancy was caused by magnetic interference and disputes the credibility of PGW’s witnesses.  The Complainant asserts that PGW’s witness was unable to describe, inter alia, the Service Address or the shape of the magnet he observed on top of the ERT head.  The Complainant maintains that PGW’s equipment is faulty.  Id. at 2-3.

In its Replies to Exceptions, PGW argues that the Complainant’s Exceptions fail to state any error of fact or law in the Initial Decision and requests that the Commission deny the Exceptions and adopt the Initial Decision.  The Company asserts that the Complainant declined to be present for the meter test, that the record shows that the Company properly billed the Complainant for each unit of gas consumed, and applied each payment received from the Complainant accordingly.  PGW also argues that it corrected any errors made in the calculation of the Complainant’s makeup bill.  Finally, PGW asserts that the Complainant’s Exceptions fail to show that the Initial Decision is unsupported by substantial evidence.  R. Exc. at 3-4.

Disposition

		Upon consideration of the record evidence in this proceeding, we shall deny the Complainant’s Exceptions and modify the ALJ’s Initial Decision consistent with the following discussion.

		We are of the opinion that PGW’s late-filed Exhibit 9 was properly admitted into the record and properly relied upon by the ALJ.  A review of the record indicates that the BTU readings, presented by PGW in Exhibit 4 at the hearing, were stricken from the record based upon the Complainant’s concerns that PGW did not consider all of the gas appliances at his Service Address.  Tr. at 45.  Therefore, the BTU readings PGW presented in its late-filed Exhibit 9 are the BTU readings contained in the record of this proceeding.  We are of the opinion that these readings represent accurate readings, as PGW obtained them based on the plate readings on each of the Complainant’s gas appliances.  Specifically, PGW reported the following BTU readings:  (1) Dryers: 22,000 BTU; (2) Heaters: 100,000 BTU; and (3) Water Heaters: 35,000.  PGW late-filed Exhibit 9 at 2, 3.  We note that these readings closely match those reported by the Complainant, specifically: (1) Gas Dryer 22,000 BTU; (2) Heater 100,000 BTU (3) Water Heater 40,000 BTU.  Complainant late-Filed Exhibit 1.

		Regarding the Complainant’s contention that he was not notified of the date and time of the hearing, as instructed by the ALJ, we find that this argument is without merit.  The record indicates that PGW informed the Complainant that he could be present for the meter testing.  Although the Complainant expressed doubt that he would understand what was being tested, the ALJ informed him that the person conducting the test would be able to explain it to him.  Nevertheless, the Complainant declined to be present.  Tr. at 48.  Therefore, this Exception is denied.

		Likewise, we find that the Complainant’s Exception to the admission of evidence depicting his gas usage between 2004 and 2007 is without merit.  Our review of the record indicates that PGW submitted this information for the purpose of comparing the Complainant’s usage before and after the onset of magnetic interference with his meter, and not in an effort to bill the Complainant for periods pre-dating the four-year statute of limitations for back-billing.  Therefore, we shall deny this Exception.  

Our review of the record also indicates that the make-up bill PGW issued is correct.  As noted, supra, the Complainant objects to the ALJ’s findings regarding the make-up bill, and the timing of the credits PGW applied to his account.  The Complainant also has asserted that PGW imposed late payment charges.  Although we echo the ALJ’s sentiments in her Initial Decision that it is unsettling that PGW applied each of these credits only after the Complainant pursued the matter, we also are of the opinion that the record supports the ALJ’s finding that these credits were applied properly and that PGW notified the appropriate personnel in its organization regarding their previous failure to apply these credits.  Further, PGW complied with the ALJ’s Order Reopening the Record by submitting its late-filed Exhibit 10, detailing the components of the Complainant’s final make-up bill.  Exhibit 10 provides further support that PGW properly credited the Complainant’s account.  Specifically, PGW prorates the Complainant’s make-up bill to only back-bill for under-billed usage for a four-year period and indicates details of the credit amounts PGW applied to reduce the amount of the make-up bill.  Additionally, although the record supports the Complainant’s assertions that PGW imposed late payment charges, the ALJ has directed PGW to remove those charges.  As such, we find that the Complainant’s concerns regarding late payment charges are moot.

		Thus, in our view, the Complainant has failed to meet his burden of proving that PGW unjustly or unreasonably back billed him for prior usage.  Aside from its imposition of late payment charges of $85.82, we find that PGW properly billed the Complainant for previously unbilled usage and that the Complainant must, therefore, pay his outstanding bill.  Our Regulations permit a public utility to issue a make-up bill for previously unbilled service within the past four years when such unbilled service is a result of a meter malfunction.  Specifically, our Regulations state the following: 

§ 56.14. Previously unbilled public utility service.

When a public utility renders a make-up bill for previously unbilled public utility service which accrued within the past 4 years resulting from a public utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $50, whichever is greater:

*	*	*

(2) The period of the amortization may, at the option of the customer, extend at least as long as:

(i) The period during which the excess amount accrued.

52 Pa. Code § 56.14(2).  As mentioned previously, in addition to applying the credits outlined above, the record evidence indicates that PGW has prorated the makeup bill to recoup only four years of previously unbilled gas usage.  Additionally, PGW has offered the Complainant a payment arrangement under which he will be allowed to amortize this bill over a four-year period.  We concur with the ALJ’s finding that PGW’s offer complies with our Regulations.  

Although we agree with the ALJ’s Recommended Decision, we further recognize that between June 2006 and March 2012, the period in which the meter malfunction occurred, the Complainant did not receive adequate price signals related to his gas consumption.  Additionally, there is no record evidence to indicate that the Complainant is at fault for the equipment malfunction.  Given the totality of the circumstances, as well as the length of time during which the usage discrepancy occurred, we are of the opinion that the Complainant should be awarded a conservation credit, in addition to the two revenue credit adjustments PGW has already made to reduce the make-up bill.  We note that we have approved the implementation of such credits in similar circumstances,[footnoteRef:7] and we find that it is appropriate apply a conservation credit to the Complainant in this instance.  Accordingly, we shall modify the ALJ’s Recommended Decision by directing PGW to apply a 20% conservation credit to the Complainant’s remaining make-up bill balance of $3,183.77.  This conservation credit will reduce the Complainant’s make-up bill balance by $636.75, for a remaining balance of $2,547.02, which we shall require the Complainant to pay in forty-eight monthly installments of $53.06 each.[footnoteRef:8]  In addition, we shall direct PGW to refrain from assessing any late payment or interest charges on the amount of the make-up bill, as long as the Complainant adheres to the terms of the payment agreement.   [7: 		See Nona Lewis v. Philadelphia Gas Works, Docket No. F-2010-2171442 (Order entered July 15, 2011).
]  [8: 	 	This is derived as follows: 
Remaining Make-up Bill of $3.183.77 x 20% = $636.754 conservation credit;
Remaining Make-up Bill of $3.183.77-$636.75 conservation credit amount = $2,547.02; 
$2,547.02 ÷ 48 months = $53.06 per month.] 


		We emphasize that requiring the Complainant to pay for previously unbilled consumption is not an attempt to hold him responsible for the failure of the ERT device to transmit accurate information to PGW.  The Complainant is not being blamed for the equipment malfunction, nor is he being made to pay a penalty for it.  Rather, we are simply recognizing the fact, supported by the evidence in this case, that the Complainant consumed more gas than was originally recorded on his account, and that he is obligated to pay PGW for the gas that he actually used. 

Turning to the Complainant’s Exceptions regarding the underlying cause of the usage discrepancy, it is clear from the evidence and testimony provided by PGW that magnetic interference affected the ERT device associated with the Complainant’s gas meter, causing the ERT device to transmit erroneous information regarding the Complainant’s gas usage for approximately sixty-nine months between June 2006 and when the PGW technician reprogrammed the ERT device to coincide with the manual meter reading index in March 2012.  Although the Complainant argues that the PGW witness was unable to describe the shape of the magnet he discovered on top of the ERT head, the record indicates that magnetic interference is evident given the high magnetic count observed by the PGW technician when he visited the Complainant’s Service Address to conduct a Usage Discrepancy Investigation.  The dramatic drop in the Complainant’s recorded gas usage, particularly in the winter months, when compared to periods prior to June 2006 provides further evidence that the ERT had been transmitting erroneous information.  For example, the record indicates that in December 2005, prior to the period of magnetic interference, the Complainant was billed $178.24 for gas usage of 87 ccf, and that there were 683 heating degree days for this billing period.  However, in December 2006, after the onset of the period of magnetic interference, the Complainant was billed $12 for gas usage of 0 ccf despite 549 heating degree days having been recorded for this billing period.  PGW Exhibit 1 at 3-4.  We concur with the ALJ that, although the Complainant also testified that he installed new energy efficient appliances between 2010 and 2012, this does not explain his excessively low usage or no usage in the heating months prior to this time period, including the example above.  Additionally, we are of the opinion that the record supports the ALJ’s finding that the Complainant failed to expand upon his testimony that a contributing factor in the reduced gas usage at the Service Address was the fact that his four children were in school.  Because the Complainant did not provide sufficient evidence to explain the circumstances surrounding his children’s education, or why his gas usage would have dropped as dramatically as his account statement shows during the period of June 2006 through March 2012, we must conclude the dramatic drop in his recorded usage was due to internal magnetic interference with the ERT device, and that the Complainant’s actual consumption had not changed to any significant degree.  Further, as the ALJ noted, the Complainant did not offer any evidence to refute that there were no objects near the surface of his meter.
	
With regard to the meter itself, we are of the opinion that PGW’s equipment was operating within the acceptable parameters permitted under our Regulations.  The record indicates that the mechanical portion of the Complainant’s meter was removed for testing upon the mutual interest of both PGW and the Complainant in doing so.  Tr. at 41.  In determining meter accuracy, the relevant provisions of our Regulations as read as follows:

*	*	*

Meter test on request of customer. Meter tests, if requested by a customer shall conform with all of the following:

   (1) If a customer requests, in writing, a test of the accuracy of the meter through which gas service is supplied and the meter is not due for periodic test, the public utility shall notify the customer of the conditions under which the test will be made by the utility or by a referee.  If the customer then requests the utility to proceed with the test and remits an amount equal to the scheduled cost of a referee test, the utility shall make the test promptly.  I, when tested, the meter is found to be more than 2.0% fast or slow, the testing fee shall be promptly refunded to the Customer.

*	*	*

(a) Fast meters. If, upon test of a meter, it is found to have an average error of more than 2.0% fast, the public utility shall refund to or credit the customer for the overcharge, based upon what the meter would have registered had it not been fast or slow for a period equal to 1/2 the time elapsed since the last previous test, but not to exceed 12 months or 1/2 the period of occupancy of the premises by the customer, whichever is less. If the period of registration error may be definitely fixed, the overcharge shall be computed for the period. If the meter has not been tested under § 59.21 (relating to meter tests), the period for which it has been in service beyond the regular test period shall be included in computing the refund.

(b)  Slow Meters.  If, upon test of a gas meter it is found to have an average error of more than 2.0% slow, the public utility may render a bill for the gas consumed but not covered by bills previously rendered, for a period of ½ of the time elapsed since the last previous test, but not to exceed 3 months.  If the period of registration error may be definitely fixed, the charge may be computed for the period. 


52 Pa. Code §§ 59.21, 59.22 (emphasis added).  Page 1 of PGW’s late-Filed Exhibit 9 indicates that the Complainant’s meter tested at an average of 98.1 percent.  Hence, as the ALJ observed, the meter was found to be working within two of one-hundred percent as contemplated in the allowed accuracy variance prescribed in the Commission’s regulations above.  

Conclusion

Consistent with the foregoing discussion, we shall (1) deny the Complainant’s Exceptions; (2)adopt the Initial Decision of ALJ Vero as modified by this Opinion and Order; (3) sustain the Complaint, in part, and deny it, in part; and (4) direct PGW to issue the Complainant a conservation credit in the amount of $636.75; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Michael Prendergast, filed on August 30, 2013, to the Initial Decision of Administrative Law Judge Eranda Vero are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Eranda Vero, issued August 9, 2013, is modified, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Michael Prendergast on July 16, 2012, against Philadelphia Gas Works is granted, in part, and denied, in part, consistent with this Opinion and Order.

4. That Philadelphia Gas Works shall credit Michael Prendergast’s account in the amount of $85.62 to remove late payment charges.

5. That Philadelphia Gas Works shall issue Michael Prendergast a 20% conservation credit in the amount of $636.75.

6. That Michael Prendergast shall pay the make-up amount of $2,547.02 in monthly installments of $53.06 each, beginning with the first billing due date following the entry of this Opinion and Order.

7. That, as long as Michael Prendergast adheres to the terms of the payment arrangement set forth in this Opinion and Order, Philadelphia Gas Works shall not assess any late payment charges or interest charges on the make-up amount.

8. That the record at Docket No. F-2012-2317187 shall be marked closed.


[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: February 20, 2014

ORDER ENTERED:  February 27, 2014
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