e COZEN
RECE/ED () O'CONNOR

February 25, 2014 08 FER 25 P# L 13 David P. Zambito
Direct Phone  717-703-5892
Direct Fax  215:989-4216
i dzambito@cozen.com

\

IR
gl

D‘.‘.\ . 4
VIA HAND DELIVERY SECRETARY & =

S SURE

Rosemary Chiavetta, Secretary
Pennsyivania Public Utility Commission
Commonwealth Keystone Building

400 North Street, 2nd Fiocor North

P.O. Box 3265

Harrisburg, PA 17105-3265

Re: Joint Petition for Generic Investigation or Rulemaking Regarding “Gas-On-Gas”
Competition Between Jurisdictional Natural Gas Distribution Companies;
Docket No. P-2011-2277868

Generic Investigation Regarding Gas-On-Gas Competition Between Jurisdictional
Natural Gas Distribution Companies; Docket No. I-2012-2320323

MAIN BRIEF OF PEOPLES NATURAL GAS COMPANY LLC (INCLUDING ITS
EQUITABLE DIVISION) AND PEOPLES TWP LLC

Dear Secretary Chiavetta:

Enclosed for filing with the Commission is the Main Brief of Peoples Natural Gas
Company LLC (including its Equitable Division) and Peoples TWP LLC in the above-referenced
proceeding.

A CD-Rom of the filing is also enclosed for your convenience. Copies of the Main Brief
are being served on the Presiding Officer, Administrative Law Judge Elizabeth H. Barnes, and
on all parties, as indicated on the enclosed Certificate of Service.

If you have any questions regarding this filing, please direct them to me. Please date-
stamp the extra copy and return it with our courier. Thank you for your attention to this matter.

Sincerely,

COZEPN O'CONNOR

By: David P. Zambh
Counsel for Peoples Na{yrel Gas Company LLC
and Peoples TWP LLC

DPZ/kmg

Enclosures

cc: Per Certificate of Service

LEGALV18199943\1

305 North Front Street  Suite 40G  Harrisburg, PA 17101
717.703.5900 877.868.0840 717.703.5901 fox cozen.com




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION goy peg s )

RECE[vED

*13

Administrative Law Judge

v UL
SEERETAR ‘;"“.-"LBURE-'&*H

Elizabeth H. Barnes

Joint  Petition for Generic Investigation

or
Rulemaking Regarding “Gas-On-Gas™ Competition

Docket No. P-2011-2277868

Between Jurisdictional Natural Gas Distribution
Comparties
Generic  Investigation  Regarding  Gas-On-Gas

Competition Between Jurisdictional Natural Gas

Distribution Companies

Docket No. {-2012-2320323

MAIN BRIEF OF
PEOPLES NATURAL GAS COMPANY LLC
(INCLUDING ITS EQUITABLE DIVISION) AND
PEOPLES TWP LLC

William H. Roberts II, Esquire (1D No. 54724)
Peoples Natural Gas Company LLC

375 North Shore Drive, Suite 600

Pittsburgh, PA 15212

Telephone: (412) 208-6527

Facsimile: (412) 208-6575

E-mail: William.H.RobertslI@peoples-gas.com

Jennifer L. Petrisek, Esq. (ID No. 83411)
Peoples TWP LLC

375 North Shore Drive, Suite 600
Pittsburgh, PA 15212

Telephone: (412) 208-6834

Facsimile: (412) 208-6580

E-mail: jennifer.petrisck@peoples-gas.com

Date: February 25, 2014

David P. Zambito, Esquire (1D No. 80017)
Cozen O’ Connor

305 North Front Street, Suite 400
Harrisburg, PA 17101-1236

Telephone: (717) 703-5892

FFacsimile: (215) 989-4216

Z-mail: dzambitofdcozen.com

Counsel lor Peoples Natural Gas Company LLC

(Including its Equitable Division) and
Peoples TWP LLC

LEGAIMB0598T2\]



TABLE OF CONTENTS

Table of Contents

Page
l. INTRODUGCTION ..ottt eties st b e bese ettt ra st eae s s eseessens e nas st an et ensatbare e nes 1
A. Procedural History of Generic INVESHZAtiON ......o.vveeceeiiieecce e 1
B. History of Gas-on-Gas CompetilioN ...t 6
C. Ratemaking Treatment of Gas-on-Gas Competition ....c....coccevnmvicneeeeenianrnirnnns 9
D. Method of Determining Gas-on-Gas Discounts ... 11
L. SCOPE AND STANDARD OF REVIEW Lo 12
. STATEMENT OF THE ISSUES AND SUGGESTED ANSWERS ..o 15
IV.  SUMMARY OF ARGUMENT ..c.ooitiietci ittt 17
V. ARGUMENT .ottt aee s s et b e e b b en 20
A. The Merger of Equitable into Peoples Has Resolved the Vast Majority

Of Gas-0n-Gas COMPEIILION. Leveriiereriieeerire et ere e st ae et ceb et enenas 22

B. Peoples and Peoples TWP Have Presented the Only Reasonable Proposal to
Address the Limited Amount of Remaining Gas-on-Gas Competition................. 23
C. The Litigation Positions of Other Parties are Fatally Flawed. ... 25
1. IECPA/Penn State — Maintain S1arus QUO .....oocoveevvvvieeciiiecciiieciveee i 26
2. OCA - Study Alternatives to End Gas-on-Gas Competition............c.ce.e... 26
3. OSBA - Set a Near Term Gas-on-Gas Competition Sunsct Date................. 27
4. |&E — Immediately Disallow Rate Recovery of Discount Adjustments....... 28
D. Final Commission Action Requires Subsequent Due Process...ooo.oeeeveinnee., 29
VI, PROPOSED FINDINGS OF FACT ..ottt ettt 30
VII.  PROPOSED CONCLUSIONS OF LAW oottt 32
VUL CONCLUSION Lottt e s sn et eas e eene e st 34
[X.  REQUEST FOR RELIEF ..ottt eb e s 35

i

LEGALMBOS9K72



TABLE OF AUTHORITIES

/(lj;??e!?”/f v. Pa. Pub. Util. Comm 'n, 792 A.2d 636 (Pa. Cmwlth. 2002) ..o 14
Conestoga Nat 'l Bank v. Patterson, 275 A2d 6 (Pa. 1971} i, 14
Einsing Pa. v. Mines Corp., 452 A.2d 558 (Pa. Cmwlth. 1982 12
Gross v. State Bd. of Psychology, 825 A.2d 748 (Pa. Cmwlth. 2003) ..o 14
Gruff'v. Pa. Dep 't of State, 913 A.2d 1008 (Pa. Cmwith. 2000} ......cocciiiiiiiininiiiee 14
Pa. Coal Co. v. Mahon, 260 U.S. 393 (1022) .. et 27,33

- Pa. Dep 't of Envil. Res. v, Rushton Mining Co., 591 A.2d 1168 (Pa. Cmwlth. 1991) ... 14
Popowsky v. Pa. Pub. Util. Comm 'n, 805 A.2d 637 (Pa. Cmwlth. 2002) ... 14
Randolph v. Pa. Blue Shield. 717 A.2d 508 (Pa. 1998) .t 14
Redmond v. Cmwlth., Milk Marketing Bd., 363 A.2d 840 (Pa. Cmwlth. 1976} ... 13

The Peoples Natural Gas Co. v. Pa. Pub. Util. Comm 'n, 554 A.2d 585 (Pa. Cmwlth. 1988). 8, 32
The Peoples Natural Gas Co. v. T. W. Phillips Gas and Oil Company,

Docket No. C-860644 (Order entered Aug. 24, T987) oot 7
Statutes
66 P €82 § 130T coueroeeeeeeeseeeeseeeee oo s ees e e ereeeeseeese s es e eseseseseeesesserseeeeseeeesseseeseons 12, 32
00 Pa. C.8. § 1311ttt et s et 32
00 P C.8. § 33T{A) terieiiiiecie ettt s 12, 14
00 Pa. C.8. § 508 ettt e st eae e 28,33
Regulations
S2Pa. Code § 5.T03(D) oo s e et 3
Other
PA Administrative Ageney Law, 2 Pa. C.S. § 101 e 12
PA Administrative Agency Law, 2 Pa. C.S. § 103 .o 13
PA Commonwealth Documents Law., 45 P.S. §§ 1102, 1102(1), (1102(13) crvvvvivieriienn 12,13
PA Regulatory Review Act, 71 P.S. §§ 745.5, 745.51a i 13

i

LEGALAMR059872\1




L INTRODUCTION

A, Procedural History of Generic Investigation

On Dccember 8, 2011, Peoples Natural Gas Company LLC (“Peoples™), Peoples TWP
LLC (“Peoples TWP”), the Burcau of [nvestigation and Enforcement (“i&E"), the Office of
Consumer Advocate (*OCA™), Office of Small Business Advocate (“OSBA™) (collectively
“Joint Petitioners™) jointly filed a petition (“Joint Petition”) in which they requested that the
Pennsylvania Public Utility Comumission (“Commission”) institute an invesligation or
rulemaking proceeding to address distribution base rate discounting among natural gas
distribution companies (singularly “NGDC™ or collectively “NGDCs”} with overlapping service
territorics, often referred to as “gas-on-gas competition.” An Answer 1o the Joint Petition was
filed by the Industrial Energy Consumers of Pennsylvania (*lEPCA™} on December 28, 2011.
Columbia Gas of Pennsylvania, Inc. (“Columbia™) filed a petition to intervene on March 19,
2012,

On July 25, 2012, the Commission issued a Secretarial Letter granting the petition insofar
as 1t requested a generic investigation and assigned the matter to the Office of Administrative
l.aw Judge (“OALJ") to conduct the generic investigation. The Commission invited other parties
to file interventions in order to participate in the proceeding. Interventions were subsequently
filed by UG! Utilities, Inc. — Gas Division, UGI Penn Natural Gas, Inc. and UG Central Penn
Gas, Inc. (collectively “UGI Distribution Companies™) on August 9, 2012; National Fuel Gas
Distribution Corporation (“NIFGD™) on August 15, 2012; The Pennsylvania State University
(“Penn State”) on August 17, 2012; PECO Energy Company (“*PECO”} on August 22, 2012;
Equitable Gas Company, LLC (“Equitable™) on August 23, 2012; and, IECPA on August 28,
2012. Notices of appearance were filed by I&E on August 2, 2012, OSBA on August 20, 2012,

and OCA on August 30, 2012,
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On August 9, 2012, the Commission issued a Notice that an initial prehearing
conference would be held in the investigation on August 31, 2012, The Presiding Officer 1ssued
a related Prehearing Conference Order on August 23, 2012, Prehearing memoranda were filed
by Pcoples, Columbia, and UGI. On August 31, 2012, at the Initial Prechearing Conference, the
Presiding Officer and the parties addressed petitions to intervene, the scope ol the generic
investigation, service and email distribution lists, and protective orders. Pcoples and Peoples
TWP made oral petitions to intervene. ' All then-pending petitions 1o inlervene were granted at
the Prehearing Conlerence without opposition. The Presiding Officer also directed parties to [ile
comments as to the appropriate scope of the generic investigation. Comments as to the scope
were filed by Peoples, OCA, OSBA, I&E, IECPA, Equitable, Columbia, and Penn State on
October 1, 2012 and by NFGD on October 3, 2012,

On Deccember 11, 2012, the Presiding Officer issued an Order defining the scope of the
gencric investigation, stating inter afia: “Thus, 1 believe . . . the Commission intended for the
investigation to be broad rather than narrow in scope. A more in-depth procedure than just a
comment period will be required and discovery will be allowed such that the parties will have-
time to evaluate the scope of the issues so that potential remedies can be evaluated.” December
11, 2012 Order at 4. The Order also directed a further Prehearing Conference to be held on
January 24, 2013, The Commission issued a Notice on December 12, 2012 scheduling the
Further Prehearing Conference {or January 24, 201 3.

Petitions to intervene were filed by Pennsylvania Independent Oil & Gas Producers
Association (“PIOGA™) on November 30, 2012 and Duquesne Light Company (“Duquecsne
Light”) on January 4, 2013. On lanuary 23, 2013, Peoples tiled a Motion to Hold Proceeding in

Abcyance Pending Final Action in the Proposed Acquisition of Equitable by Peoples (Abeyance
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Motion™) pursuant to 52 Pa. Code § 5.103(b). Sccond Prehearing Memoranda were served by
Pcoples/Peoples TWP, OSBA, and UGI on January 23, 2013.

On January 24, 2013, the Further Prehearing Conference was held as scheduled. The
Presiding Officer and partics discussed Peoples’ Abeyance Motion, petitions to intervene, the
procedural schedule in the event that Peoples’ Abeyance Motion would be denied, service of
documents, discovery mallers, and a protective order. By subsequent written Order dated
January 25, 2013, the Presiding Officer moditied certain d.iscovcry rules, denied a request by
Peoples to hold OSBA discovery in abeyance pending resolution of Peoples” Abeyance Motion,
directed that answers to Peoples’ Abeyance Motion be filed by February 1, 2013, and granted the
petition 1o intervenc of PIOGA and Duquesne Light.

Answers to Peoples’ Abcyance Motion were filed by OSBA, OCA, and [ECPA on
February 1, 2013. PIOGA and Peoples TWP filed lctter answers in support of Peoples’
Abeyance Motion on February 1, 2013. By Scheduling Order dated February 5, 2013, the
Presiding Officer denicd Peoples’ Abeyance Motion, set a procedural schedule for the
proceeding, and addressed miscellaneous procedural matters. The Commission subsequently
issucd a Notice setting evidentiary hearings for October 15-17, 2013.

On April 3, 2013, Peoples and Peoples TWP filed a Motion for Protective Order. A Joint
Answer 1o the Motion was filed by 1&E, OCA, and OSBA on April 10, 2013. In the Joint
Answer, 1&E, OCA, and OSBA requested an extension of the procedural schedule in the
' investigation by approximately two months due to delays in the discovery process occurring as a
result of disputes involving access to highly confidential information of a competitive nature.
Answers to Peoples’ Motion were also filed by IECPA and f’cnn State on April 10, 2013. On
May 2, 2013, the Presiding Officer issued a Protective Order containing special restrictions on
access lo highly confidential information of a competitive nature. On May 15, 2013,

3
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Pcoples/Peoples TWP and 1ECPA filed letters stating that they did not oppose the procedural
schedule extension as requested by [&E, OCA, and OSBA. By Order dated, May 16, 2013, the
Presiding Officer extended the procedural schedule as requested by I&E, OCA, and OSBA. The
Commission subscequently issued a Notice setting evidentiary hearings for December 10-12,
2013,

The parties engaged in extensive discovery, both formal and informal. On June 25, 2013,
IECPA fliled a Motion for Clarification and Request for Expedited Consideration of the
Protective Order requesting inter alia that the Presiding Officer direct parties to provide access to
highly confidential information of a competitive nature to IECPA’s expert witness.  Answers to
1ECPA’s Motion were {iled by Peoples and Equitable on June 27, 2013 and Columbia on June
28, 2013. By Order dated July 3, 2013, the Presiding Officer resolved IECPA’s Motion by
clarifying the parties obligations under the Protective Order.

On July 18, 2013, 1ECPA filed a Motion to Compel certain discovery responses by
Peoples and Peoples TWP. By letter filed July 23, 2013, Peoples and Pcoples TWP informed the
Presiding Officer that the discovery dispute had been resolved.

On July 25, 2013, Pcoples filed a Motion to Compel certain discovery responses by
individual members of 1ECPA. IECPA filed an Answer on July 30, 2013. By Order dated
September 35, 2013, the Presiding Officer directed [ECPA to provide the discovery responses by
September 20, 2013, In response, IECPA filed a Petition for Interlocutory Review of a Material
Question on September 9, 2013, presenting new evidence regarding its status as a corporation,
OSBA, Pcoples, and 1ECPA filed responsive briefs to IECPA’s Petition on September 16, 2013,
On September 18, 2013, IECPA filed a Motion to Stay its discovery obligations as dirccted by
the Presiding Officer’s September 5, 2013 Order. By Amended Order dated September 20,
2013, the Presiding Officer sua sponte treated IECPA’s Petition as a petition [or reconsideration,

4
LEGAL\IR0S987241



reversed her September 5, 2013 Order in light of the new evidence presented by IECPA
regarding its status as a corporation, and denied Peoples’ Motion to Compel. On September 23,
2013, OSBA filed an Objection to the Presiding Officer’s Amended Order. No action was taken
on OSBA’s Objection.

Direct testimony and accompanying exhibits were served as scheduled on August 8, 2013
by Peoples/Peoples TWP (Peoples/Peoples TWP St. No. 1 (Gregorini)), OCA (OCA St. No. 1
(Watkins)), OSBA (OSBA St. No. | (Knecht)), 1&5 (I&E St. No. 1 (Cline)), Equitable
(Equitable St. No. 1 (Scanlon)),l and [ECPA (IECPA St. No. | (Burgrafl)). Letters were filed on
that same date by Columbia, UGI Distribution Companies, NFGD, Duquesne Light, and Penn
State indicating that such parties would not be filing direct testimony.

Rebuttal testimony and accompanying exhibits were served as scheduled on October 17,
2013 by Peoples/Peoples TWP (Peopies/Peoples TWP St. No. 1-R (Gregorini)), OCA (OCA St
No. [-R (Watkins)), OSBA (OSBA St. No. 2 (Knecht)), 1&E (I&E St. No. 1-R (Cline)).
Equitable (Equitable St. No. 1R (Scanlon)),” IECPA (IECPA St. No. IR (Burgraff)), Columbia
{Columbia St. No. 1R (Krajovic)), Penn State (Penn State St. No. 1 (Crist)), and, NFGD (NFGD
St. No. 1 (Meinl)).

Surrebuttal testimony and accompanying exhibits were served as scheduled on November
20, 2013 by Peoples/Peoples TWP (Peoples/Peoples TWP St. No. 1-S (Gregorini)), OCA (OCA
St. No. 1-S (Watkins)), OSBA (OSBA St. No. 3 (Knecht)), I&E (I&E St. No. 1-SR (Cline)),
IECPA (IECPA Si. No. 1-§ (Burgraff)), and Columbia (Columbia St. No. 1-SR (Krajovic)).

On December 10, 2013, the Presiding Officer and certain parties gathered in l~lai‘risburg,

Pennsylvania for the first day of hearings as scheduled. The remaining parties participated by

' Equitable is now an operating division of Peoples. See Peoples/Peoples TWP St No. 1-Supp. Peoples does not
support the positions on gas-on-gas competition taken by Equitable in its Direct Testimony.
% Peoples does not support the positions on gas-on-gas competition taken by Equitable in its Rebuttal Testimony.
5
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telephone. The parties informed the Presiding Officer that all parties waived the right to present
oral rejoinder testimony and the right to cross-examination of witnesses. All previously served
testimony and cxhibits were admitted into the cvidentiary record without objection.  Peoples
requested without objection, and the Presiding Officer consented, that the evidentiary record
would be held open so that it could submit a statement that the merger of Equitable into Peoples
had occurred. On. January 23, 2014, Pcoples and Peoples TWP filed a Motion to Admit
Pcoples/Peoples TWP Statement No. 1-Supp. (Gregorini} into the cvidentiary record. 'The
Motion was unopposed. Peoples/Peoples TWP Statement No. 1-Supp. states that, on December
17,2013, Equitable was merged with Peoples with Peoples being the surviving legal entity.

In response to a Janvary 23, 2014 email request from OCA, OSBA, and [&E (to which no
other party objected), the Presiding Officer issued an Amended Scheduling Order, dated January
23, 2014, extending the bricfing schedule by two weeks to give the parties additional time for
settlement discussions. In response to a February 7, 2014 email request from OCA (to which no
party objected), the Presiding Oflicer issued a Second Amended Scheduling Order, dated
February 7, 2014), extending the bricfing schedule by an additional two weeks (o give the parties
additional time for settlement discussions. Main Briefs were set 1o be filed on February 25, 2014

and Reply Bricfs on March 12, 2014.

B. History of Gas-on-Gas Competition

In certain portions of western Pennsylvania, two or more NGDCs sharc grandfathered or
certificated scrviee territories that overlap. The competition through rate discounting between
NGDCs with overlapping service territories became gencerally known as gas-on-gas competition.
OCA St. No. 1, 3:11-24; Peoples/Peoples TWP St. No. 1, 3:16-5:3.  As stated by the
Commission in its July 25, 2012 Sccretarial Letter initiating this gencric investigation:

6
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The Commission has permitted NGDCs with overlapping service territories to

offer distribution service to end usecrs at rates below an incumbent NGDC's

approved maximum tariff rates to compete with lower distribution rate offers

from other NGDCs. 1t has been argued that it is necessary to flex distribution

rates to meet lower rate offers from other NGDCs in order to avoid the loss of all

revenues that would occur if these customers were to migrate to apother NGDC.

July 25, 2012 Secretarial Letter at 1. Gas-on-gas competition has been a source of controversy in
Commission proceedings for scveral decades -- with advecates of gas-on-gas competition
arguing that it is nccessary to retain and increase load for the benefit of all customers and that it
provides the advantages of competition to customers (such as lower prices and higher quality of
service).  Opponents argue that it is not a truc form of compctition and results in captive
ratepayers assuming cost responsibility for revenue shortfalls resulting from the discounts.

| The scope of permissible gas-on-gas competition has been defined by Commission and
appellate court decisions over the past three decades. Peoples, and its predecessor, The Peoples
Natural Gas Company (“PNG™)} and Peoples TWP and its predecessor, T. W. Phillips Gas & Oil
Co. (“I. W. Phiilips”), have been involved with gas-on-gas competition since the mid-1980’s.
Peoples/Peoples TWP St. No. 1, 3:16-5:3.

In 1986, PNG and T. W. Phillips engaged in litigation over T. W. Phillips’ right to serve
the Indiana University of Pennsylvania co-generation plant in White Township, Indiana County,
See The Peoples Natural Gas Co. v. T. W. Phillips Gas and Oil Company, Docket No. C-860644
(Order entered Aug. 24, 1987). The casc became a lcading decision of the Commission and the
courts on the authority of NGDCs to compete to service customers and on the privilege of
customers o seek service from a competing gas distributor. In sum, the Commission concluded
that it is in the public interest to spur the efficiencies created by competition by permitting
customers to choose among supplicrs in overlapping service territorics, which efficiencies will

minimize the gas utilities’ losses to competing fuels and unregulated sources of gas. PNG
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appealed the Commission order and the Commonwealth Court of f.’ennsylvania upheld the
Commission’s decision finding that the extent to which competition may be allowed between
utilities is a matter within the exclusive discretion of the Commission. The Peoples Natural Gas
Co. v. Pa. Pub. Util. Comm 'n, 554 A.2d 585 (Pa. Cmwlth. 1988).

During the 1980°s, there were many other Commission cases involving disputes over
customers or an NGDC’s right to serve a customer. As a group, these disputes became
commonly known as the “Gas Wars” and involved not only PNG and T. W, Phillips but also
EZquitable, Columbia, Carnegic Natural Gas Company, and Apollo Gas Company. Through these
many disputes, the Commission consistently held that customers located in overlapping service
territories could seck competitive offers from other NGDCs authorized to serve the customer’s
premises and that NGDCs could compete to serve customers located in overlapping service
lerritories.

Over the years, Peoples and Peoples TWP have made business, system planning, and
investment decisions based upon these Commission and court decisions. Peoples/Peoples TWP
St. No. |, 4:16-5:3. Similar system investments have been made by Columbia and Equitable’
(now an operating division of Peoples). See Columbia St. No. 1R, 5:11-21 (discussing creation
of “stranded costs™ if Commission “created specific and exclusive service areas in Western
Pennsylvania for each NGDC™ as suggested by OCA); Equitable St. No. 1, 4:14-5:2 (describing
overlapping service territory with Peoples, Peoples TWP, and Columbia).

Currently, only three NGDCs actually cngage in gas-on-gas competition and such
competition is limited to commercial and industrial customers. See OCA St. No. 1, 6:6-9;

Pcoples/Peoples TWP St. No. 1-Supp., 2:1-4. These three NGDCs are Peoples, Peoples TWP,
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and Columbia. e number of customers involved in pas-on-gas discounting has been
dramatically reduced as a result of the merger of Equitable into Peoples from approximately 401

to 74 customers.” See OSBA St. No. 1, 5 (Table OSBA-1).

C. Ratemaking Treatment of Gas-on-Gas Competition

There are ratemaking implications related to gas-on-gas competition for the NGDCs.
Specifically, there is a recurrent issue as to how the difference between the revenue requirement
assigned 1o customer classes that included competitive customers and the lesser amount of
revenues expected to be recovered from those classes, due to some customers in the class
receiving discounted rates, should be treated for ratemaking purposes. The revenue shortfall that
results from the rate discounting due to gas-on-gas competition is commonly referred to as the
“Discount Adjustment.” Pcoples/Peoples TWP St. No. 1, 5:5-15. *“The Commission has also
permitted NGDCs to reflect the lower level of revenue related to this flexing of distribution rates
in determining the revenue requirement in base rate proceedings.”  July 25, 2012 Secretarial
Letter at 1. The recovery of the Discount Adjustment is often contested by the public advocates
in the context of NGDC base rate proceedings.

Peoples has explained the ratemaking treatment of Discount Adjustments as follows:

In putting a base rate case together, Peoples determines its total cost of scrvice or

revenue requirement for all of its customers. It then assigns and allocates those

costs among its customer classes, a simplified and shorthand description being

assigning and allocating costs among the residential, commercial, and industrial

classes. Peoples would then simply recover the costs assigned to each customer

class through the fixed customer service charges and volume based dclivery
charges. Once the level of the fixed customer charges are established, the volume

* It should be noted however that Peoples and Peoples TWP are affiliatled NGDCs with a common parent. {1 should
also be noted that, at the outset ol this generic investigation, Equitable was a separate NGDC that engaged b gas-on-
gas conmpetition; however, Equitable was merged into Peoples on December 17, 2013, Peoples/Peoples TWI St
No. [-Supp, 2:1-4.
* These numbers do not take into account existing contracts where customers previously had Peoples and Equitable
as competing NGDCs,

9
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based full margin delivery charges within cach class are derived by dividing the

remaining class revenue requirement by the volumes delivered to that customer

class. The existence of gas-on-gas competition complicates this last procedure in

that if some of the volumes delivered to a customer class are going to be at a rate

that is discounted, or less than what the full margin rate is calculated 1o be, then

the NGDC is likely to sufter a shortfall in its revenue recovery and will not have a

fair opportunity to recover its costs and to carn a reasonable return on its

investment. As a resull, customers who do not recctve a rate discount end up

assuming rate responsibility for the Discount Adjustment with the result that their

rates are higher than they would be if there were no discounts.

Peoples/Peoples TWP St. No. 1, 6:5-7:2; ¢f” OCA St. No. 1, 10:19-11:15. NGDCs argue that it
is fair to allocate the Discount Adjustment between all customer classes because all customers
benelit from retaining the discount customer on the system or attracting a new customer to the
system — provided that the discounted rate is suflicient to cover the incremental cost o serve the
customer. Peoples/Pcoples TWD St. No. 1, 7:4-8:2; see generally Columbia St. No. IR, 3:7-4:4.
Opponents arguc that rate recovery of the Discount Agreement “allows customers with
competitive alternatives to play NGDCs off each other at the expense of customers who pay full
tariff rates.” 1&E St. No. 1, 7:9-21. As such, ratc tlexing has been a contentious issue in NGDC
base rate proceedings for over 30 years.

“The Commission has determined that scparately resolving NGDC  gas-on-gas
competition issucs in cach of the NGDC’s next individual base rate proceedings could lead to
incquitable results.” July 25, 2012 Secretarial Letter at 1. 1 an NGDC’s ability to discount or
recover Discount Adjustments through rates was eliminated or otherwise modified on a unilateral
basis, such NGDC could be placed at a tremendous competitive disadvantage. Accordingly, the
Commission agreed with the Joint Petitioners that the issucs related to a NGDC’s [lexing of
distribution rates to meet the lower rates from other NGDCs and the treatment of flexed revenues

for ratemaking purposcs in future ratemaking proceeding should be resolved through a generic

investigation. /d.
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D. Method of Determining Gas-on-Gas Discounts

NGDCs determine the delivery rate discount resulting from gas-on-gas competition on a
case-by-case basis. The goal is to maximize the delivery rate charged without risking the loss of
the net benefit that the customer provides to the NGDC’s system. Information is gained through
discussions with the customer and suppliers, and through the review of the competing NGDC’s
tariff rates. Peoples/Peoples TWDP St. No. 1, 9:20-10:2.

Because there is no floor (other than recovery of incremental costs) on the level of a
compcting delivery rate otler, the NGDC does not always know the discounted delivery rate that
the competing NGDC is willing to offer. After considering all of the information gathered, and
dclcﬁnining the net benefit of the customer to the NGDC’s system, a discounted rate is ofiered.
If"a discount is oflered, a contract is executed with a defined term.  As the contract nears the end
of its term, the NGDC’s sales representative will review and validate the competitive options that
the customer has and will attempt 10 negotiate an increase in the rate — particularly if tariff rates
have increased during the contract period. Peoples/Peoples TWP St. No. 1, 10:2-10.

Critics of the current practice of determining gas-on-gas discounts arguc that the lack of a
reasonable floor on discounting results in the potential for excessive discounts that cannot be
justificd. See OCA St. No. 1, 12:7-22 (*In this regard, it should be remembered that with respect
fo gas-on-gas rates and ncgotiations, {ull tariff rates arc nothing more than a price cap. [Zach of
the four NGDC’s that engage in gas-on-gas rate discounting must meet or beat the actual or
perceived offers from alternative NGDC’s. As such, these rates are typically negotiated below
the full tariff rates of alternative NGDC’s.”); OSBA St. No. 1, 2:27-4:16 (“Gas-on-gas price
discounting is a form of incquitable price discrimination, where price differences are set based
solely on whether a customer is legally entitled to be served by a different NGDC, Because it
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does not reflect cost to serve differences, gas-on-gas competition is  wundue price
discrimination.”); 1&E St. No. 1, 10:9-16 (¥[T]he revenues gencrated by the flex customers will
continuc 1o contribute the lowest possible amount towards tixed costs.”). The prudence and
reasonableness of discount amounts are nevertheless subject 1o review in the context of base rate
proccedings and have been so examined. See 66 Pa. C.S. 1301 (“Rates to be just and

reasonable™); Peoples/Peoples TWP St. No. 1, 8:4-9:18,

11. SCOPE AND STANDARD OF REVIEW

The instant proceeding is a generic investigation initiated by the Commission. The
Commission’s authority for initiating such a proceeding is found in subscction (a) of Section 331
ol the Pennsylvania Public Utility Code, which states infer alia: *The commission may, on its
own motion and whenever may be necessary in the performance of its duties, investigate and
examine the condition and management of any public utility or any other person or corporation
subjecet 1o this part. In conducting the investigations the commission may proceed, either with or
without a hearing, as it may deem best, but it shall make no order without affording the parties
affected thereby a hearing.”™ 66 Pa. C.S. § 331(a) (regarding “Powers of commission™).

An investigation is not an adjudication. An adjudicatory proceeding is one in which an
order, decision, determination, or ruling by an agency affecting personal or property rights,
privileges, immunities, duties, liabilities or obligations of any or all of the parties to the
proceeding is made. See PA Commonwealth Documents Law, 45 P.S, § 1102(1); see also PA
Administrative Agency Law, 2 Pa. C.S. § 101; see generally Einsing v. Pa. Mines Corp., 452
A.2d 558 (Pa. Cmwlth. 1982)(explaining that an adjudication has a controlling effect on a party).

An investigation is not a rulemaking. A rulemaking proceeding is one in which a rule or
regulation, or order in the nature of a rule or regulation, by an agency under statutory authority in
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the administration of any statute administered by or relating to the agency or amending, revising
or otherwisc altering the terms and provisions of an existing regulation, or prescribing the
practice or procedure before such agency is considered and perhaps promuigated. See PA
Commaonwealth Documents Law, 45 P.S. § 1102; see also PA Administrative Agency Law, 2 Pa.
C.S. § 103. In contrast to an adjudication (which has applicability only to the parties to the
adjudicatory procecding), a regulation that results from a rulémaking proceeding has genceral
applicability to the public. See Redmond v. Cmwith., Mitk Marketing Bd,, 363 A.2d 840 (Pa.
Cmwlth. 1976). A rcgulation must be promulgated in accordance with the Pennsylvania
Regulatory Review Act, including review by the Independent Regulatory Review Comumission.
See PA Regulatory Review Act, 71 P.S. §§ 745.5, 745.51a.

An investigation is not a policymaking. A policymaking proceeding is one in which a
statement of policy is considered and perhaps adopted. A statement of policy is any document,
except an adjudication or a regulation, promulgated by an agency which sets forth substantive or
procedural personal or property rights, privileges, immunities, duties, liabilities or obligations of
the public or any part thercof, and includes, without limiting the generality of the foregoing, any
document interpreting or implementing any act of the legislature enforced or administered by
such agency. See PA Commonwealth Documents Law, 45 P.S. § 1102(13). A statement of
policy is neither a rule nor precedent, but is merely an announcement to the public of the policy
which the agency hopes to implement in future rulemakings or adjudications. It docs not
establish a binding norm or obligation. See Pa. Dep't of Envil. Res. v. Rushton Mining Co., 591
A.2d 1168 (Pa. Cmwlth. 1991).

The limited purposc of the instant investigation is provide the Commission with a
reccommendation as to what formal action, if any, it should subsequently take with regard to gas-
on-gas competition. The Commission’s Secretarial Letter, dated July 25, 2012, which initiated
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this proceeding specilically dirccted a “generic investigation™ — as opposed to an adjudication,
rulemaking, or policynmking.5 See also Prehearing Conference Order, August 23, 2012, p. )
(*On July 25, 2012, the Commission issued a Secretarial Letter essentially granting the petition
and assigning this matter to the Office of Administrative Law Judge (OALJ) for a generic
investigation.™).

Because the Presiding Officer is merely making a recommendation to the Commission
regarding potential further action, the Presiding Officer may consider facts, arguments, and
proposals that are¢ not of record. Indeed, the investigation could have been conducted based on
the submission of comments alone without evidentiary hearings. See 66 Pa. C.S. § 331(a) (“In
conducting the investigations the commission may proceed, either with or without a hearing, as
it may deem best, but it shall make no order without affording the parties affected thereby a
hearing.”)Y(emphasis added).

The due process rights of parties are not implicated by a mere recommendation resulting
from a generic investigation. 1t is only where the Commission takes a final action that impacts
property interests that due process is required.

.Accordingly, the Presiding Officer is free to make whatever recommendation she deems

appropriate with regard to the practice of gas-on-gas competition. It then falls within the

It should be noted that the Joint Petition requested either a generic investigation or rulemaking into gas-on-gas
competition. By its July 25, 2012 Sceretarial Letter, the Commission chose to initiate a generic investigation instead
of a rulemaking and referred the matter to OALLL
® As an administrative body, the Commission is bound by the due process provisions of constitutional law and by
fundamental fairness. Popowsky v. Pa. Pub. Uil Comm’n, 805 A2d 637 (Pa. Cmwlth. 2002), Duc process is
required in administrative proceedings, particularly when the administrative action is adjudicative and involves
substantial property rights, See ARRIPA v. Pa. Pub, Util. Comm’n, 792 A2d 636 (Pa. Cmwlth. 2002) {citing
Randolph v. Pa. Blue Shicld, 717 A.2d 508 (Pa. 1998; Conestoga Nat'l Bank v. Patterson, 275 A2d 6 (Pa. 1971).
{ue process requires notice and an opportunity to be heard. See ARRIPA; Gross v. State Bd. of Psvelology, 825
A.2d 748 (Pa. Cmwlth. 2003, Gruff v. Pa. Dep't of Srate, 913 A.2d 1008 (Pa. Cmwlth. 2006). In this proceeding
involving pas-on-gas competition, the only notice was via the July 25, 2012 Sccretarial Letter to Commission-
jurisdictional natural gas distribution companies and the petitioning partics informing them that a generic
investigation (not an adjudication or rulemaking) would be commenced.
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discretion of the Commission to take whatever lurther action it decems appropriate subject to
alfording due process to affected parties.

In anticipation of making a recommendation to the Commission, the Presiding Officer
issucd a Prehearing Order, dated August 31, 2012, to limit the scope of issues to be considered in

the proceeding. Those issucs arc set forth in Section 11 below.

[II. STATEMENT OF THE ISSUES AND SUGGESTED ANSWERS

The Presiding Officer refined the scope of the generic investigation in her Prehearing
Order, dated August 31, 2012. The four issues 1o be examined, along with the suggested answers
of Peoples and Peoples TWP, are as [ollows:

1. What is the current extent and nature of gas-on-gas rate discounting, in terms ol
number of customers and load by rate class, geographical regions affected, NGDCs involved,
ete.?

Suggested Answer: Since the merger of Equitable into Peoples on December 17, 2013,
the extent and nature of gas-on-gas rafte discounting has been dramatically decreased. The
number of customers involved in gas-on-gas discounting has been reduced from approximately
401 to 74 customers.,  The remaining discounting is between Peoples/Peoples TWP and
Columbia in certain regiony of western Pennsylvania. NFGD and UGH do not engage in gas-on-
gas discounting.

2. Is discounting rates for certain customers to mect competition from other NGDCs
appropriate?

Suggested Answer:  Gas-on-gas competition should be permitted (o continue but in a
modified form. A modified form of competition is in the public interest because competition, in
general, provides consumer benefits through improved service and lower prices. Continued

15
LEGALM8059872\1



competition will also protect the extensive investment made over decades by the NGDCys in
reliance upon Commission policy that permitted gas-on-gas competition and will avoid
contentious issues regarding recovery of stranded costs, regulatory takings, and mdlification of
existing gas-on-gas discount agreements. A maodified form of competition will remedy the
undeniable problems associated with the current form of gas-on-gas competition - namely,
discounting without a reasonable floor between Commission-jurisdictional NGDCs in order to
retain existing load and to attract a competitor’s custoners.

3. if'the Commission determines that discounting rates is appropriate:

a.  What types of rate discounting should be permitted and under what
circumstances?

Suggested Answer:  Under the modified form of gas-on-gas competition suggested by
Peoples and Peopies TWP, NGDCys should be permitied 1o compete on reasonable non-rate/non-
price factors or bases, which may include, but are not limited 1o, service quality, tariffed rerms
and conditions of service. and access to gas supplies. NGDCs should also be permitred fo
compete on price. subject to reasonable limitations that address the historic problems associated
with gas-on-gas competition.  Namely. NGDCs should be required to move toward true cosi-
hased tariffed rates and should be permitted to compete without limitation at their own non-
discounted ’f(u‘f[féd J'c:lc;.\'. NGDCs should also be permitted to compete at discounted rates but
the floor for such discounting should be the lowest non-discounted tariffed rates of any of the
NGDCs competing for the customer’s load. The ability to compete 1o the non-discounted tariffed
rate of a competitor NGDC will preserve and improve the benefits of competition for customers.
I will also allow the NGDC with higher non-discounted tariffed rates to continue to compete in
order to protect its investment in facilities and prevent predatory discounting by the NGDC with

lower non-discounted tariffed rates.
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b. How should the cost of the discounts be absorbed and/or allocated?

Suggested Answer: Al existing gas-on-gas discount agreements should be honored for
their existing terms without modification. An NGDC should be permiited to recover the discount
adjustment associated with the existing agreement in future base rate cases, if the NGDC
demonstrates that the discount was prudently awarded and is reasonable.  Under Peoples and
l’er';ple.s' TWP's proposed modified form of gas-on-gas competition. an NGDC would be
pernitied 1o recover the discount adjustment in future base rate cases for any discount that is
necessary fo meet !.he non-discounted tariffed rate of a competitive NGDC. if the NGDC
demonstrates that the discount was prudently awarded and is reasonable.

4. If the Commission determines that discounting rates is not appropriate, how
should the existing discounting policies and practices be phased out or climinated?

Suggested Answer:  The Commission should honor all existing gas-on-gas discount
agreentents and perntit rate recovery by the NGDC of the associated discount adjustments if the

NGDC demonstrates that the discount was prudently awarded and is reasonable.

Iv. SUMMARY OF ARGUMENT

The merger of Equitable into Peoples has dramatically reduced the amount of gas-on-gas
compelition and, as such, the magnitude of the problems associated with gas-on-gas discounting
has been extensively mitigated. As it has done in the past, the free market, through mergers and
acquisitions, has limited the scope of gas-on-gas competition.

As for the remaining competition between Peoples/Peoples TWP and Columbia (i.¢. the
only remaining NGDCs with overlapping services territorics that cngage in gas-on-gas

competition), the Presiding Officer should recommend that the Commission promulgate a
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statement of policy or final order -- following appropriate due process -- that provides reasonable
parameters on such competition.

Gas-on-gas competition has been in existence in its current form for over three decades
and should be allowed to continue in a modified form because of its benefits to customers.
Pcoples and Peoples TWP have presented the only reasonable recommendation that would
preserve the benefits of the competition for customers (such as competitive prices and higher
quality of scrvice) while ensuring that captive ratepayers are not being held responsible for rate
recovery of excessive Discount Adjustments and ensuring that NGDCs recover a return on and
of their investment. Peoples and Peoples TWP are, in cssence, proposing the creation of a
reasonable floor on gas-on-gas discounting for all new and renewal gas-on-gas discount
agreements.  That floor would be the lowest non-discounted tariffed distribution rates of any of
the NGDCs competing for the customer’s {foad. All existing gas-on-gas discount agreements
would be permitted to run their terms. The NDGCs would be atlowed rate recovery for Discount
Adjustments for existing agreements as well new/rencwal agreements; provided that the NGDC
can demonstrate that the discounts were prudently awarded and are reasonable.

The proposals of other parties are all fatally lawed for a variety of reasons. [ECPA and
Penn State argue simply 1o maintain the status quo without acknowledging its impact on captive
ratepayers. Their position fails to acknowledge the problems that have led to the current generic
investigation; namely, substantial Discount Adjustments. Whether it is the lack of a reasonable
floor on discounts or full tarifl rates being set higher than true cost of service, substantial
Discount Adjustments create the appearance of a potential windfall for the discount customers at
the expense of captive ratepayers.

OCA suggests a stakcholder process to consider alternatives for the elimination or

modification of gas-on-gas competition. It presents three alternatives to the current form of gas-
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on-gas competition for consideration during the stakeholder process. TFirst, OCA suggests that
Commission could create specific and exclusive service areas in western Pennsylvania for each
NGDC. This proposal would deprive customers of the benefits of competition, negate existing
gas-on-gas discount agreements, result in extensive and contentious litigation between
competing NGDCs, and require rate recovery of stranded costs. Second, OCA suggests that the
Commission could permit the dup[icalio-n of facilitics with multipie NGDCs operating in the
same geographic areas, bul prevent current and future customers from switching NGDCs.
Again, this proposal would deprive customers of the benefits of competition and require rate
recovery of stranded costs. Third, OCA suggests that competition could be permitted to continue
but the Commission would have to cnsure that captive customers do not fund or subsidize
competitive distribution service. Under this approach, a revenue requircment would be
separately established for the captive and competitive business segments. This approach is
tflawed because it is too complex and amorphous and it potentially deprives the NGDC of full
recovery ol its revenue requirement.

OSBA has proposed that there be no new or renewal gas-on-gas discount agreements and
that discounts beyond December 31, 2016 not be included in NGDC base rate case revenue
requirements. [1s sunset proposal would interfere with existing gas-on-gas discount agreements,
deprive NGDCs of the opportunity to recover their full revenue requirements, and deprive
customers of the benefits of competition.

I&E simply proposes that NGDCs not be permitted to recover from non-competitive
customers the revenue shortfall from gas-on-gas discounts. This proposal is unworkable because
it would cause the NGDCs to under-recover their costs of providing service. It would also lead
to an unfair situation in which one NDGC would be required to forego discount recovery prior to
a similar restriction being placed on a competing NGDC.
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The current proceeding is a generic investigation and the responsibility of the Presiding
Officer is simply to offer a recommendation to the Commission for its consideration. The
Presiding Officer should recommend that the Commission promulgate a statement ol policy or
final order, lollowing appropriate duc process, that is consistent with the proposal of
Peoples/Peoples TWP set. lorth herein.  The proposal, if implemented, would allow the

continuation of gas-on-gas competition with rcasonable restrictions that are in the public interest.

V. ARGUMENT

The issues surrounding gas-on-gas competition arc undcniably complex and the
unraveling ol over three decades of engrained practices and expectations will not be without its
challenges. Nevertheless, the Commission should not shy away from correcting the course of
gas-on-gas competition in order to further the public interest.

As stated by Peoples/Peoples TWP witness Joseph A. Gregorini, Vice President for Rates
and Regulatory Alfairs:

[Gliven the overlapping nature of service territories in western Pennsylvania, gas-

on-gas compcetition is unavoidable and is here to stay. We live in an cra of

customer choice, and it seems unrealistic to think that policymakers will deny a

customer the opportunity to receive service from the customer’s distributor of

choice when the distributor is authorized to provide service. Howcever, we also

recopnize the legitimacy of the argument made by opponents of gas-on-gas

competition that the benclits of gas-on-gas competition arc not fairly distributed

among all customers and customer classes, with the greatest benefits going to

customers who just happen to be fortuitously located near more than one NGDC.
Peoples/Peoples TWP St. No. 1, 15:9-19. Indecd, NGDCs have made substantial investment in
developing their systems in reliance upon Commission policy which has not only permitted but,

at times, also encouraged competition.  See The Peoples Natwral Gas Co., supra. (aflirming

Commission decision that gas-on-gas competition spurs clliciencies); see also Peoples/Peoples
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TWP St. No. 1, 4:16-5:3; see generally Columbia St. No. 1R, 5:11-21; Equitable St. No. 1, 4:14-
5:2.

If gas-on-gas competition were to be eliminaled in its entirety, there is a substantial risk
that the Commission-regulated NGDC with the higher cost of service could lose a sizcable
amount of large-volume load — which could adversely impact the captive customers of such
NGDC. See IECPA St. No. 1, 6:15-21, 7:5-17. Aside from the potential impact on competing
NGDCs, discount customers have made business planning decisions and investments based upon
the availability of competitive natural gas prices. See id., 6:4-13.

Similar to Mr. Gregorini, OCA witness Glenn A, Watkins recognizes that “the mandated
abandonment of the current practices will certainly create significant challenges for the
Commission and all stakeholders. The practices and unfairness associated with ratepayer funded
gas-on-gas rate discounting have existed for decades, and . . . cannot be fairly resolved
overnight.” OCA St. No. 1, 20:6-10. Mr. Watkins also opines that *ihe issues surrounding the
ultimate approach and mechanism to abolish ratepayer funded gas-on-gas rate discounts are
clearly complex. There are no obvious or cicar-cut approaches that are simple, and at the same
time, fair to all stakeholders.” /d., 20:18-20. Mr. Watkins accordingly recommends a definite
and reasonable transition period so that all stakcholders can plan for, and accommodate the
required changes. fd., 20:10-17, 20:26-30.

Peoples and Peoples TWP submilt that gas-on-gas competition started out with the best of
intentions. It was intended by the Commission to bring the benefits of competition and the free
market, such as lower prices and improved service, to large industrial and commercial customers
in western Pennsylvania during a time when that region of the Commonwealth was suffering
economically. See The Peoples Natural Gas Co., supra. However, at some point, the problems
associated with gas-on-gas competition began to manifest. NGDCs were forced to act like
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unrcgulated business entitics and to discount to whatever level was perceived to be necessary to
attract and retain large customers. The problem of course was, and continues to be, that NGDCs
arc not unregulated businesses operating in the free market. They are rate-regulated public
ulilitics whose rates arc otherwise set to provide recovery of no more than the cost of service,
inctuding a return on and of their investment.

Since, as noted by Mr. Gregorini, gas-on-gas competition has become a permanent
fixture of gas service in weslern Pennsylvania, it is appropriate to assess whether the
Commission’s current policy best preserves the benefits of competition (ie., lower prices and
improved service) for discount-cligible customers while protecting the cconomic interests of the
NGDC and its captive ratepayers. As explained below. Peoples and Peoples TWP are the only
partics in this generic investigation to present a proposal that accomplishes these multiple poals

in a reasonable mamner.

A. The Mecrger of Equitable into Peoples Has Resolved the Vast Majority of
Gas-on-Gas Competition.

The Commission approved the merger of Equitable iﬁto Peoples on November 14, 2013
at Docket No. A-2013-2353647 ¢f ol and the merger was consummated on December 17, 2013,
Peoples St. No. |-Supp., 2:1-4. Equitable is now an opcrating division of Peoples and has no
independent legal existence of its own,

As a result of the merger, only three NGDCs (Peoples, Peoples TWP, and Columbia)
now cngage in gas-on-gas competition and such competition is limited to commercial and
industrial customers, Cf OCA St. No. I, 6:6-9. The merger has reduced the number of
customers currently involved in gas-on-gas discounting [rom approximately 401 to 74 customers.

See OSBA St. No. 1, 5 (Table OSBA-1); Pcoples/Peoples TWP St. No. 1-5, 2:19-22.
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At the time of the initiation of this generic investigation, gas-on-gas competition was a
much more substantial issuc for the Commission. The Commission’s task now however is to

[igure out how to deal appropriatcly with the limited competition that remains or may develop.

B. Peoples and Peoples TWP Have Presented the Only Reasonable Proposal to
Address the Limited Amount of Remaining Gas-on-Gas Competition.

In the surrebuttal testimony of Peoples/Peoples TWP, Mr. Gregorini observed: “One
thing that is apparent from the testimony that has been filed in this proceeding is that there is no
perfeet solution to the ratemaking issues related to gas-on-gas competition, whether it continues
in its present form. continues in a modified form, or terminates. | still believe that continuation
ol gas-on-gas competition in a modified form is the best solution . . . " Peoples/Peoples TWP
St. No. 1-8, 3:15-19. He went on to attempt to present a workable solution that would climinate
gas-on-gas competition as it currently exists and prudently transition Commussion policy to a fair
form of competition. His proposal for the modification of gas-on-gas competition is presented in
Pcoples/Peoples TWP  Lxhibit No. JAG-2 (“Proposal for Modification of Gas-on-Gas
Compctition™) (hereinaficr “Proposal™), a true and complete copy of which is attached hereto as
Appendix A.

‘The Proposal would require any NGDC that wishes to engage in gas-on-gas competition
to have its rate certified by the Commission in the context of a base rate proceeding as being
“cost-based.” Pcoples/Peoples TWP St. No. 1-§, 6:21-7:2; Peoples/Peoples TWP Exh. No. JAG-
2. 1t would also allow-an NGDC that has had its rates certified as being cost-based to compete
through discounts; however, the discount would be limited to that discount necessary to meet the
non-discounted tariffed rate of the competitor NGDC. Pcoples/Peoples TWP St. No. 1-§, 7:3-

22; Pcoples/Peoples TWD Lixh. No. JAG-2.
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The creation of a recasonable discount [loor mitigates the concern that an NGDC is
allowed to grant an excessive discount in order to attract a customer and then shift cost
responsibility for the associated Discount Adjustment to captive ratepayers. [t establishes
rcasonable parameters on the allowable scope of competition and forces competing NGDCs to
compete on factors unrelaied to distribution cost (e.g.. service quality, tarifled lerms and
conditions of service, and access 10 gas supplies).

Peoples and Pcoples TWP nevertheless recognize that there may be reasonable
modifications of its Proposal bascd on the well-reasoned testimony of other partics and on other
public interest considerations, Because this 1s a generic investigation, the Presiding Officer is
not limited in the arguments and policy considerations that she may consider in developing a
recommendation to the Commission.

As previously noted, gas-on-gas competition presents numerous complex issues on which
rcasonable minds can admittedly disagree. Accordingly, Peoples and Peoples TWP are open to
alternatives to its Proposal; provided that the alternatives continuce to maintain the basic tencts of
the Proposal — i.e., continued gas-on-gas compelition based on cost-based rates and reasonable
non-rate factors, the honoring of existing gas-on-gas discount agreements, rate recovery of
reasonable Discount Adjustments that were prudently awarded, and a floor on discounting based
on a competitor NGDC's non-discounted tariffed rates.

OCA, OSBA, and [&FE have proposed that gas-on-gas discounting be modilicd
immediately or in the ncar future. See OCA St. No. 1, 20:15-17 (calling for a three- to five-year
period for a Commission order); OSBA St. 1, 7:7-14 (advocating for December 31, 2016
transition datc); 1&E St. No. 1, 7:1-7 (recommending immediate disallowance of rate recovery of

discounts). [n deference to the public advocates’ preference to address gas-on-gas competition
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sooner rather than later, Peoples and Peoples TWP are amenable to an immediate transition to
the new form of competition.

OCA has expressed concerns about the inefficiencics of duplicate facilities and a desire
to limit the unnecessary duplication of facilities, OCA St. No. 1, 21:13-30. In consideration of
this concern, Pcoples and Peoples TWP are willing to modify their Proposal such that an NGDC
can only provide a gas-on-gas discount for defensive reasons — ie. in order to atiract new
development, retain existing load, or recapture a former customer.  This limitation would
discourage the construction of i‘glcililies where a competitor NGDC already has facilities in place.

OSBA has expressed concerns reparding long-term gas-on-gas discount agreements.
OSBA St. No. 1, 7:19-22. Peoples and Peoples TWP are willing to address this concern by
agrecing to the periodic review of discounted rates which are contained in long-term discount
agreements. This would prevent a discount customer from locking in a low rate for a long period
ol time where the tarifted rate, upon which it is based, may increase during the term of the
agreement.

In order to assist the Presiding Officer in making a recommendation to the Commission
in this gencric investigation, Peoples and Peoples TWP have developed a schedule containing a
range of options for the continuation of gas-on-gas competition in a modified form. The
schedule is attached hereto as Appendix B. Any of the options presented in schedule would be

acceptable to Peoples and Peoples TWP.

C. The Litigation Positions of Qther Partics arc Fatally Flawed.

Peoples and Peoples TWP generally agree with OCA, OSBA, and I&E that the current
form of gas-on-gas competition presents problems. The divergence of opinion lies in how those
problems should be addressed.  Unlike Peoples and Peoples TWP, the other parties to this
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investigation have taken extreme litigation positions which are designed to do little more than
_prolect the pecuniary interests of their core constituencies (whether those constituencics be large
industrial customers or residential customers). The proposals of other parties arc all fatally

flawed and should not be adopted for the reasons that follow.

1. TECPA/Penn State — Maintain Status OQuo

IECPA and Penn State argue simply to maintain the sfafus quo. 1ECPA St. No. 1, 6:4-
7:3; Penn State St. No. 1, 12:6-15. Their position fails to recognize the problems associated with
gas-on-gas competition that have led to the current generic investigation; namecly, captive
customers being required to absorb Discount Adjustments created by charging competitive rates
ostensibly, substantially below cost. See OCA St. No. 1-R, 1:17-5:31; OCA St. 1-§, 1:16-3:2;
OSBA St. No. 2, 5:21-8:13; OSBA St. No. 3, 1:14-3:12, 7:1-9:13; [&E St. No. 1-R, 6:6-8:20;

&2 St. No. 1-SR, 5:18-7:15, 9:1-12:9.

2, OCA — Study Alternatives to End Gas-on-Gas Competition

OCA suggests a defined transition period of three to five years to eliminate or modify
gas-on-gas competition. During the transition period, a stakeholder process would be convened
to consider alternatives to gas-on-gas competition. OCA St. No. 1, 20:1-21:2.

OCA presents three possible approaches to terminate the current form of gas-on-gas
competition. First, OCA suggests that Commission could create specific and exclusive service
arcas in Western Pennsylvania for each NGDC. OCA St. No. 1, 21:13-18. This proposal would
deprive customers of the benefits of competition, negate existing gas-on-gas discount
agreements, result in extensive and contentious litigation between competing NGDCs regarding

the allocation of service territories, and require rate recovery of stranded costs or alternatively
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create a constitutional regulatory taking problem. See Peoples/Peoples TWP St. No. 1-R, 9:9-13;
OSBA St. No. 2, 11:3-12; IECPA St. No. 1-R, 9:17-10:3; Columbia St. No. IR, 5:11-6:2.

Sccond, OCA suggests that the Commission could permit the duplication of facilitics
with multiple NGDCs operating in the same geographic arcas, but prevent current and future
customers from switching NGDCs. OCA St. No. 1, 21:19-30.  Again, this proposal would
deprive customers of the benefits of compelition, negale existing discount agreements, and
require rate recovery of stranded costs or alternatively create a regulatory taking problem.
Peoples/Peoples TWP St. No. 1-R, 9:13-17; OSBA St. No. 2, 11:3-12; IEQI’A St. No. I-R, 10:5-
15; Columbia St. No. IR, 6:3-9; U.S. Const., Amends. 5, 14; see Pa. Coual Co. v. Mahon, 260
U.S. 393 (1922)(explaining that property can be taken by government regulation and
compensation is duc). |

Third, OCA suggests that competition could be permitted to continue but the
Commission would have to ensure that c.aptive customers do not fund or subsidize competitive
distribution service. OCA St. No. 1, 22:1-21. Under this approach, a revenue requirement
would be scparately established for the captive and competitive business scgments.  This
approach is flawed because it is too complicated from a ratemaking perspective and potentially
deprives the NGDC of full recovery of’its revenue requirement. Peoples/Peoples TWP St. No. 1-
R. 9:17-21; OSBA St. No. 2, 11:3-12; IECPA St. No. 1-R, 10:17-11:12; Columbia St. No. IR,

6:10-15.

3. OSBA - Set a Near Term Gas-on-Gas Competition Sunset Date

OSBA proposes that gas-on-gas discounts beyond December 31, 2016 not be included in
NGDC basc‘ rate case revenue requirements and that, for new and renewal contracts, NGDCs
immediately begin competing on tariffed rates (which are presumably cost-based). OSBA St.
No. 1, 6:20-8:15. Its sunset proposal should be summarily rejected because it would interfere
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with existing gas-on-gas discount agreements, deprive NGDCs of the opportunity to recover
their full revenue requirements, and deprive customers of the benefits of competition. [ECPA St,
No. 1-R, 19:13-21:2; Columbia St. No. IR, 6:16-7:8.

In order to rescind or modily existing agreements, the Commission would have to
adjudicate Section 508 proceedings. 66 Pa. C.S. § 508 (“Power of commission to vary, reform
and revise contracts”™). The Commission has historically used its Section 508 powers very
judiciously out of respect for private contractual agreements. If the Commission were to decide
that there should be no further gas-on-gas discount agreements, it should simply allow the
existing agreements to run their course rather than prematurely tampering with them.

OSBA’s proposal provides an unfair and inadequately short transition to a no discount
environment.  NGDCs have entered into agreements with competitively situated gas-on-gas
customers and it would be unreasonable and blatantly unfair 1o arbitrarily disallow the recovery
of the revenue shortfall associated with the NGDCs’ agreements before the end ol the contract
lerms.  Any reasonable transition to a no discount environment should permit NGDCs to honor
the full term of existing agreements and permit NGDCs to recover any discount related revenue
shortfalls during the full term of the agreements. Peoples/Peoples TWP St. No. 1-R, 15:13-16:5.

With regard to competition on tariffed rates, OSBA i'ililé to provide for a reasonable
period of time in which NGDCs can transition to true cost-of-service based rates through base
raie proceedings. Peoples/Peoples TWP St. No. 1-R, 15:23-16:5. OSBA’s proposal is based on
the unsupported assumption that the current rates of all NGDCs arc alrcady based on fully

allocated cost of service.

4. I& E — Immediately Disallow Rate Recovery of Discount Adjustments

I&E takes an overly-simplistic approach and proposes that NGDCs not be permitted to

recover from non-competitive customers the revenue shortfall from gas-on-gas discounts. 1&E
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St. No. 1, 7:1-21. This proposal is unworkablc because it would cause the NGDCs 1o under-
recover their costs of providing service and provides for no reasonable transition period. 1t
would clfectively put an immediate end to the practice of gas-on-gas competition by denying rate
recovery to the NGIDCs. Peoples/Peoples TWP St. No. 1-R, 10:7-23; Columbia St. No. IR, 3:7-
4:4; IECPA St. No. 1-R, 21:18-22:22; OSBA St. No. 2, 12:21-13:20. It would also lcad to an
unfair situation in which one NDGC would be required to forego discount recovery prior to a
similar restriction being placed on a competing NGDC.  Peoples/Peoples TWP St No. I-R,

10:23-11:4.

D. Final Commission Action Requires Subsequent Due Process.

The limited purposc of the instant generic investigation is to provide the Commission
with a reccommendation as to what formal action, if any, it should subsequently take with regard
to gas-on-gas competition. {f the Presiding Office makes a recommendation which, il adopted,
would impact propertly interests, the Commission would be required to alford the appropriate
level of due process — particularly it the subsequent action invelved an adjudication or
rulemaking.

Peoples and Pcoples TWP have proposced the implementation of a statement ol policy
that is consistent with the principles set forth in the schedule attached hereto as Appendix B.
Such a statement of policy could be implemented following the issuance of a tentative order
which provides for a comment period before the order becomes final. In contrast, some of the
remedies proposed by other parties to this investigation proceeding (such as the division of
service territories, the prohibition on customer switching, and the rescission of existing
agreements) would require  full-blown adjudicatory hearings or compliance with  the
Pennsylvania Commonwealth Documents Law and Pennsylvania Regulatory Review Act. The
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result would likely be years ol legal wranglings while the current problems with pas-on-gas
competition persist.

Peoples and Peoples have proposed a simple, yet well-thought out, remedy which could
be implemented in a relatively short period of time. If the statement of policy does not work, it

can be revisited in the future because competition would still exist albeit in a modified form.

V1. PROPOSED FINDINGS OF FACT

1. The Commission has permitted NGDCs with overlapping service territories (o
offer distribution service to end users at rates below an mcumbent NGDC’s approved maximum
tariff rates in order to compete with lower distribution rate offers from other NGDCs. July 25,
2012 Sccretarial Letter at 1; Peoples/Peoples TWP St. No. 1, 3:19-4:15; IECPA St. No. 1, 5:10-
17.

2. NGDCs must lex distribution rates to meet lower rate offers from other NGDCs
in order to avoid the loss of all revenues that would occur if these customers were to select or
migrate to another NGDC. Peoples/Pcoples TWP St. No. 1, 3:19-4:15; IECPA St. No. 1, 5:10-
17.

3. NGDCs in Western Pennsylvania have been involved with gas-on-gas
competition since the mid-1980°s. Pcoples/Peoples TWP St. No. 1, 3:16-5:3.

4, The Commission has previously concluded that it is in the public interest to spur
the cfficiencies created by compcetition by permitting customiers to choose among NGDCs with
overlapping service territories. Peoples/Peoples TWP St. No. 1, 3:16-5:3.

5. NGDCs that are engaged in gas-on-gas competition have made business, system

planning, and investment decisions based upon Commission and court decisions upholding gas-
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on-gas competition. Peoples/Peoples TWP St. No. 1, 4:16-5:3; Columbia St. No. IR, 5:11-21;
Equitable St. No. 1, 4:14-5:2.

6. On December 17, 2013, Equitable was merged into Peoples. Peoples/Peoples
TWP St. No. [-Supp., 2:1-4.

7. Only three NGDCs currently engage in gas-on-gas competition and such
competition is limited to commercial and industrial customers. The threc NGDCs are Peoples,
Peoples TWP, and Columbia. See OCA St. No. 1, 6:6-9; Peoples/Peoples TWP St. No. 1-Supp.,
2:1-4.

8; The number of customers involved in gas-on-gas discounting has been
dramatically reduced as a result of the merger of Liquitable into Peoples from approximately 401
to 74 customers. See OSBA St. No. 1, 5 (Table OSBA-1).

9. The Commission has permitted NGDCs to reflect the lower level of revenue
related 1o flexing of distribution rates in determining the revenue requirement in base rate
proceedings. July 25, 2012 Secretarial Letter at 1; Peoples/Peoples TWP St. No. 1, 5:5-15.

10. NGDCs determine the delivery rate discount resulling from gas-on-gas
competition on a case-by-case basis. The goal is to maximize the delivery rate charged without
risking the loss of the net benelit that the customer provides to the NGDC’s system. Information
is gained through discussions with the customer, suppliers, and the review of the competing
NGDC’s tartff rates. Peoples/Peoples TWP St. No. 1, 9:20-10:2.

11.  Ifa gas-on-gas discount is offcred, a contract is executed with a defined term. As
the contract nears the end of its term, the NGDC’s sales representative will review and validate
the competitive options that the customer has and will attempt to negotiate an increase in the rate
— particularly if tariff rates have increased during the contract period. Pcoples/Pcoples TWP St
No. 1, 10:2-10.
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There is currently no floor on the amount of a discount that an NGDC can ofler as
a result of gas-on-gas competition, except that the discounted rate must be sufficient to recover

the incremental cost to serve the customer. See OCA St. No. 1, 12:7-22.

VII. PROPOSED CONCLUSIONS OF LAW

1. Gas-on-gas competitiqn is in the public intcrest becausc it provides customer
benefits through lower prices, improved scrvice quality, the availability of different tariffed
terms and conditions of service, and access o gas supplies.

2. The allocation of a revenue shortfall resulting from gas-on-gas competition
between all customer classes is in the public interest because all customers benefit from retaining
a discount customer on the NGDC’s system or attracting a new customer to the NGDC's system.

3. In order to be in the public interest, the diséounted rate resulting trom gas-on-gas
competition must be sufficient to cover the incremental cost to serve the customer.

4, An NGDC has the burden of demonstrating that a discount was prudently
awarded and is reasonable in order to obtain rate recovery of the associated revenue shortfall. 66
Pa. C.S. § 1301 (*Rates to be just and rcasonable™).

5. Continued gas-on-gas compelition 1S necessary to protect the éxlcnsive
investment made over decades by the NGDCs in reliance upon Commission policy that
permitted gas-on-gas competition. See, e.g., The Peoples Natural Gas Co. v. Pa. Pub. Ulil.
Comm’n, 554 A.2d 585 (Pa. Cmwlth. 1988).

6. The complete elimination of gas-on-gas competition, either through the division
of service territories or prohibition on future customer switching, would result in stranded costs
for which an affected NGDC would be entitled to rate recovery. See 66 Pa. C.S. § 1311

{(“Valuation of and return on the property of a public utility™).
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7. If gas-on-gas competition is discontinued and the affected NGDC is not permitted
ratc recovery of stranded costs, an unconstitutional regulatory taking would occur. U.S. Const.,
Amends. 5, 14; see Pa. Cn.af Co. v. Mahon, 260 U.S. 393 (1922).

8. Rescission or modification of existing gas-on-gas discount agreements by the
Commission would be contrary to the public interest and would require hearings on a case-by-
case basis. See 66 Pa. C.S. § 508 (“Power ol commission to vary, reform and revise contracts™).

9. The public interest dictates that NGDCs should be permitted to compete on
reasonable non-rate/non-price factors or bases, which may include, but are not limited to, service
quality, tariffed terms and conditions of service, and access (o gas supplics.

10. The public interest dictates that NGDCs should be permitted to compete on price,
subject to reasonable limitations that address the historic problems associated with gas-on-gas
competition.

11.  The public interest dictates that an NGDC should be required to move toward true
cost-of-service based tarifled rates and should be permitted to compete without limitation at its
own non-discounted tarified rates.

12 The public interest dictates that NGDCs should be permitted to compete at
discounted rates but the loor for such discounting should be the non-discounted tariffed rates of
a competitor NGDC.

13.  The ability to compete (o the non-discounted tariffed rate of a competitor NGDC
will preserve and improve the benelits of competition for customers.

14, The ability to compete to non-discounted tariffed rate of a competitor NGDC will
allow the NGDC with higher non-discounted tariffed rates to continue to compete in order to
protect its investment in facilities and prevent predatory discounting by the NGDC with lower
non-discounted tarifted rates.
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15.  The public interest diclales that all existing gas-on-gas discount agreements
should be hono.red for their existing terms without modification.

16.  The public interest dictates that an NGDC should be permitted to recover the
discount adjustment associated with the existing agreement in future base rate cases, if the
NGDC demonstrates that the discount has been prudently awarded and is reasonable.

17. The public interest dictates that an NGDC should be permitted o recover the
discount adjustment in fulure base rate cases for any discount that is necessary to meet the non-
discounted tariffed rate of a competitive NGDC, if the NGDC demonstrates that the discount was
prudently awarded and is rcasonable.

18. Appendix B to Peoples/Peoples TWP's Main Briel presents reasonable
modifications to gas-on-gas compctition that are in the public interest and the principles

contained therein should be promulgated by the Commission as a statement of policy.

VIII. CONCLUSION

Peoples and Peoples TWP have presented the only reasonable proposal that would
preserve the benefits of the gas-on-gas competition for large customers (such as lower prices,
improved service quality, the availability of different tariffed terms and conditions of service,
and access to gas supplies) -- while ensuring that captive ratepayers are not being held
responsible for excessive Discount Adjustments and that NGDCs recover a return on and of their
investment. Pcoples and Peoples TWP are. in essence, proposing the creation of a reasonable,
cost-based floor on gas-on-gas discounting for all new and renewal gas-on-gas discount
agreements. ‘That [loor would be the lowest non-discounted tariffed distribution rates ol any
NGDC competing for the customer’s load. All existing gas-on-gas discount agreements would
be permitted to run their terms and the NDGCs would be allowed rate recovery for Discount

34
LEGALYI 8059872\



Adjustments for both existing and new/renewal agreements; provided that the NGDC can
demonstrate that the discounts were prudently awarded and are reasonable.

The Presiding Officer should recommend that the Commission promulgate a statement of
policy or olhcr\.zvisc issuc final order. following appropriate duc process. thal is consistent with
the proposal of Peoples and Peoples TWP. The proposal, if implemented, would allow the
continuation of gas-on-gas competition in a modified form that is consistent with the public

interest.

IX. REQUEST FOR RELIEF

WHEREFORE, Peoples Natural Gas Company LLC (including its Equitable Division)
and Peoples TWP LLC respectfully request that the Presiding Officer recommend that the
Commission, after affording appropriate notice and opportunity to be heard to interested partics
through a tentative order or other comment process, promulgate a statement of policy or enter a
final order reflecting the fundamental concepts and principles for the modification of gas-on-gas

competition set forth in Appendix B attached hercto.

- Respectiully submitted,

Dayid P. Zambito Aisquire (1D}No. 80017)
Cozen OConnor

Harrisburg, PA 1
Telephone: (717) 703-5892
Facsimile: (215) 989-4216
E-mail: dzambito@cozen.com
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William H. Roberts 11, Esquire (ID No. 54724)
Peoples Natural Gas Company LILLC

375 North Shore Drive, Suite 600

Pittsburgh, PA 15212

Telephone: (412) 208-6527

Facsimile: (412) 208-6575

E-mail: William.H Robertsll@peoples-gas.com

Jennifer L. Petrisek, Esquire (1D No. 83411)
Peoples TWP LLC

375 North Shore Drive, Suite 600
Pittsburgh, PA 15212

Telephone: (412) 208-6834

Facsimile: (412) 208-6580

E-mail; jennifer.petrisek@peoples-gas.com

Dated: February 25, 2014 Counscl for Peoples Natural Gas Company LLC
(Including its Equitable Division} and
Peoples TWP LLC
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APPENDIX A

PEOPLES/PTWP EXHIBIT NO. JAG-2

Proposal for Modification of Gas-on-Gas Competition

There shall be no new pgas-on-gas discount agreements, exeept as provided in

1.
Paragraph 5 below,

2. All existing gas-on-gas discount agreements shall be honored for their existing lerms.
NGDCs shall be permitted to recover discount adjusiments associated with existing agreements

in [uture base rate cascs.
NGDCs may extend existing gas-on-gas discount agreements only until such time as

3.
the competing NGDCs have cach had an opportunity in their next base rate case to have their
rates certified by the Commission as competitive in accordance with Paragraph 4 below.
NGDCs shall be permitted to recover discount adjustments associated with the extended

agreements in future base rate cascs.

4, Any NGDC that desires o engage prospectively in gas-on-gas competition shall, in its

next base rate case and future basc rate procecdings, file to move its tariffed rates to truc cost of

service (i.c., climinate interclass subsidizations). In order for the NGDC to offer gas-on-gas

discounts prospectively, the NGDC must obtain a certification in the Commission’s final arder
that the new rates are cost-based within a reasonable range (“Competitive Certification™).

5. Following the cffective date of new rates resulting from an NGDC's next base rate
case, the NGDC may offer a discount in order to mect a compelitor NGDC’s cost-based tariffed
rates and retain load; provided that the competitor NGDC has also obtained a Compelitive
Certification. An NGDC may not discount below the competitor NGDC’s cost-based tariffed

rates.
6. An NGDC shall be permitted to recover discount adjustments in [uture base rale cascs
for any discounts that are necessary (o meet cost-based rates of an NGDC with a Competitive

Certification.
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APPENDIX B
POTENTIAL ACCEPTABLE OPTIONS FOR CONTINUATION
OF GAS-ON-GAS COMPETITION

Pcoples/Peoples TWP Recommendation in
Testimony

Potential Acceptable Options

No new gas-on-gas discount agreements excepl

Following the effective date of new rafes resulting
from an NGDC’s next base rate case, the NGDC
may offer a discount in order to meet a competitor
NGDC’s cost-based tarilfed rates and retain load;
provided that the competitor NGDC has also
obtained a Competitive Certification.

For all new and renewal gas-on-gas discount
agreements heginning on the date of entry of the
Commission’s final order in this proceeding. an
NGDC may offer a discount in order to meet a
competitor NGDC's non-discounted tariffed rate,

Such a discount may be oftered only to an existing
or former customer of the NGDC or to a potential
customer associated with new development; and
may not be offered to a customer of a competitor
NGDC unless such customer was formerly served at
that service location by the offering NGDC.

NGDC may not discount below the comipetitor
NGDC’s cost-based tariffed rates.

A competing NGDC may not offer a rate below the
lowest non-discounted tarifled rate available to a
customer, even if the NGDC is willing to forgo
recovery of a discount adjustment in future base rate

CaSEs.

All existing gas-on-gas discount agreements shall be
honored for their existing terms.

No acceptable alternative.

NGDCs shall be permitted to recover discount
adjustments associated with existing agreements in
{uture base rale cases.

An NGDC shall be permitted to recover the discount
adjustment in future base rate cases for any discount
that is necessary to mect the non-discounted tariffed
rate of a competitive NGDC, if the NGDC demonsirates
that the discount has been prudently awarded and is

recasonable.

NGDCs may extend existing gas-on-gas discount
agreements only until such time as the competing
NGDCs have cach had an opportunity in their next base
rate case to have their rates certified by the Commission
as competitive, as sct forth below.

Sce below.,

Any NGDC that desires to engage prospectively in

© gas-on-gas competition shall, it its next base rate
case and future basc rate proceedings, file tlo move
its tariffed rates to true cost of service (i.c.,
eliminate interclass subsidizations).

In order for the NGDC to offer gas-on-gas
discounts prospectively, the NGDC must ebtain a
certification in the Commission’s final order that
the new rates arc cost-based within a reasonable
range (“Competitive Certification™)
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NGDCs shall be permitted to recover discount
adjustments associated with the exiended
agreements in future base rate cases.

FFollowing the cffective date of new rates in the NGDCs
next base rate case, the NGDC may offer a discount in
order to meet a competitor NGIC's cost-based tariffed

In order for an NGDC to olfer gas-on-gas discounts
prospectively. the NGDOC must obtain a Commission
finding and/or determination in its next base rate case

rates and retain load; provided that the competitor
NGDC has also obtained a Competitive Certification.

and future base rate proceedings that the new rates are
within a range that reasonably retlects cost of service,

LEGALNB275280



Peoples/Peoples TWP Recommendation in
Testimony

Potential Acceptable Options

The term for any such rate discount agreement shall
not exceed five years; provided however that there
shall be no restriction on the term if the agreement
conlaing a provision requiring the reexamination
and resetling of the discounted rate consistent with
the requircments of paragraph 3 on a no-less-
frequent basis than every live years,

An NGDC may not discount below the competitor
NGDC’s cost-based tariffed rates.

A competing NGDC may not offer a rate below the
lowest non-discounted tariffed rate available to a
customer, ¢ven if the NGDC is willing to forgo
recovery of a discount adjustment in luture base rate
CASCS.

An NGDC shall be permitied 1o recover discount
adjustments in luture base rate cases for any discounts
that are necessary to meet cost-based rates of an NGDC
with a Competitive Certification.

An NGDC shall be permitted to recover discount

adjustments in future base rale cases provided that:
An NGDC which provides a gas-on-gas discount
shall maintain reasonable records relating to each
gas-on-gas discount customer demonstrating that a
competitive  NGDC  actually  exists,  that the
customer could have chosen service from a
competitive  NGDC  without a  prohibitive
connection expense. and that the discounted rate
represents the maximum amount that could be
achieved from that customer.
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Amy W, Neufeld, Esquire
PECO Energy Company
500 North Third Street
Suite 800

Harrisburg, PA 17101

David W. Gray, Esquire
Equitable Gas Company LLC
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Exelon Business Services Company
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