BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Connie McRoberts					:
							:	
							:	
	v.						:		C-2012-2281317
						:
Pennsylvania Power Company			:



INITIAL DECISION GRANTING
MOTION FOR SUMMARY JUDGMENT


Before
Dennis J. Buckley
Administrative Law Judge


		This case involves a formal Complaint filed by Connie McRoberts (Complainant) against Pennsylvania Power Company (Penn Power or Respondent) in which the Complainant argues that she should not be billed a smart meter charge because she does not have a smart meter.  The Complainant does not want a smart meter installed when they become available.  The Complainant demands a refund of the charges applied to past bills for a smart meter.  Penn Power filed an Answer and New Matter as well as a Motion for Summary Judgment and asked that the Complaint be dismissed.

HISTORY OF THE PROCEEDING


		On December 22, 2011, the Complainant filed a formal Complaint contending that she should not be billed a smart meter charge because she does not have a smart meter.  The Complainant demanded a refund of the charges applied to past bills for a smart meter.

		On January 24, 2012, Penn Power filed an Answer to the Complaint and New Matter, properly endorsed with a Notice to Plead, admitting that the Complainant does not have a smart meter at her service location but that Complainant has been assessed a Smart Meter Technologies Charge (SMT-C) on a monthly basis beginning July 15, 2010.  In its New Matter, Penn Power asserted that the SMT-C was approved by the Commission’s Order in Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company and Pennsylvania Power Company for Approval of Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123950 (Order entered June 9, 2010) (Smart Meter Plan), and that the charge is part of Penn Power’s lawfully filed Tariff Electric Pa. P.U.C. No. 35, and that Penn Power is required by statute, Commission Order and its Commission-approved tariff to install smart meters throughout its service territory and charge the SMT-C to its customers.

		The Complainant did not file any responsive pleading to Penn Power’s New Matter.

		On February 1, 2012, an Interim Order Setting a Conference Between Parties was issued and directed to the Commission’s Mediation Unit, but mediation did not result in a resolution of the Complaint.

		On April 25, 2012, counsel for Penn Power filed a Motion for Summary Judgment in this case.  That Motion was properly endorsed with a Notice to Plead, but Complainant did not file any response to the Motion.

		On July 23, 2012, this matter was assigned to me as Motion Judge.

		On September 19, 2012, I issued an Order denying Penn Power’s Motion for Summary Judgment as issues of fact remained in the case.  However, after reflecting on this, the deficiencies with the Motion were so narrowly factual that I had the Office of Administrative Law Judge scheduling staff schedule a hearing for oral argument on the Motion.  By notice issued September 21, 2012, that hearing was set for October 30, 2012.

		On October 29, 2012, I advised the parties that the hearing would be re-scheduled given the on-going emergency related to Hurricane Sandy.  An Order continuing the hearing was issued October 31, 2012.  The hearing was re-scheduled for December 5, 2012.

		On December 5, 2012, counsel for Penn Power requested a continuance, which request was not opposed by Complainant.  The hearing was rescheduled for January 10, 2013, by notice issued December 6, 2012.

		On January 10, 2013, a telephonic hearing was held originating from the Commission’s Harrisburg office.  Complainant attended and represented herself.  John F. Povilaitis, Esquire, represented Penn Power.  Penn Power presented the testimony of Raymond E. Valdes, an advisor for the Pennsylvania Rate and Regulatory Tariffs Department of First Energy Service Company.  Penn Power offered four exhibits that were received into evidence:
Penn Power Exhibit No. 1, a Smart Meter Technologies Charge Rider issued June 25, 2010; Penn Power Exhibit No. 2, a Smart Meter Technologies Charge Rider issued July 30, 2010; Penn Power Exhibit No. 3, a Smart Meter Technologies Charge Rider issued July 29, 2011; and Penn Power No. 4, a Penn Power Billing Statement dated December 19, 2012.  The record in this case consists of the hearing transcript of twenty four pages, and Penn Power Exhibits No. 1 – No. 4.  The record closed with the filing of the transcript on January 18, 2013.

FINDINGS OF FACT

		1.	The Complainant in this matter is Connie McRoberts.  Ms. McRoberts objects to the Smart Meter Technologies Charge (SMT-C) on her electric bill and does not want a smart meter in her home.  Complaint at ¶ 4B; N.T. at 16.

		2.	The Respondent is Pennsylvania Power Company.

		3.	Complainant’s service address is 369 Enon Road, Enon Valley, Pennsylvania.

		4.	Respondent provides electric service to Complainant at that address.

		5.	Complainant wants a refund for the SMT-C she has already paid.  Complaint at ¶ 5.

		6.	As of the date of the hearing in this case, smart meters had not been deployed in Penn Power’s service territory.  N.T. at 10.

		7.	There is no “opt out” provision in Penn Power’s Smart Meter Plan.  N.T. at 11.

		8.	Penn Power received Commission approval at Docket No. M-2009-2123950 to bill customers for smart meters from August 1, 2010.  Penn Power Exhibit No. 1.

		9.	The Pennsylvania Office of Consumer Advocate participated in the proceeding at Docket No. M-2009-2123950 and represented the interests of the consumers in Penn Power’s service territory.  N.T. 15.

		10.	Complainant has been charged an SMT-C every month beginning with her billing statement spanning July 15, 2010 to present.  N.T. 6-7.

		11.	Smart meters do not detect when a person is at home; they measure electric consumption.  N.T. at 19.

DISCUSSION

		The Commission's Rules of Administrative Practice and Procedure, 52 Pa.Code Chapters 1, 3 and 5, provide for summary judgment and judgment on the pleadings. 



§ 5.102. Motions for summary judgment and judgment on the pleadings.
 
(a) Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.
 
(b) Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions.
 
(c) Motion for summary judgment. A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits. Documents not already filed with the Commission shall be filed with the motion.
 
(d) Decisions on motions.
 
(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.
 
(2) Standard for grant or denial in part. The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.
 
(3) Form of decision. The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in § 5.533 (relating to exceptions). Denial of a motion will be in the form of a written order.
		Summary judgment is properly granted where the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue of material fact and the moving party is entitled to a judgment as a matter of law.  Pennsylvania State Univ. v. County Of Centre, 532 Pa. 142, 144 - 145, 615 A.2d 303, 304 (1992).  

		In the case of a Motion for Summary Judgment, the moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v.  McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1978).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).  Summary judgment will be granted only where the right is clear and free from doubt.
				
		The non-moving party in a motion for summary judgment must allege facts showing that an issue for trial exists. First Mortgage Co. of Pennsylvania v.  McCall, supra; Commonwealth v. Diamond Shamrock Chemical Co., 391 A.2d 1333 (Pa. Cmwlth. 1978); Stover v. The UGI PennTelephone Co. of Pennsylvania, Docket No. C-00923833, Order entered July 21, 1992.  The Commission has interpreted 52 Pa. Code Section 5.102(c) in conformity with Rule 1035 (now Rule 1035.1) of the Pennsylvania Rules of Civil Procedure (Pa. R.C.P.).  South River Power Partners, L.P. v. West Penn Power Company, Docket No. C-00935287, Order entered November 6, 1996.  In civil practice, a non-moving party may not rely solely upon denials in its pleadings, but must submit some materials to establish that a genuine issue of material fact exists.  Nicastro v. Cuyler, 467 A.2d 1218 (Pa. Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 (Pa. Super. 1983); Geriot v. Council of Borough of Darby, 457 A.2d 202 (Pa. Cmwlth. 1983); see also, Pa. R.C.P. 1035.3.  Summary judgment may be entered against the non-moving party who does not respond.  Pa. R.C.P. 1035.3(d). 

		The provision at 52 Pa. Code §5.102(c) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pa. P.U.C., 563 A.2d 557 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. P.U.C., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pa. P.U.C., 103 A.2d 502 (Pa. Super. 1954).

		Penn Power’s Motion for Summary Judgment seeks the dismissal of the Complaint because the SMT-C is mandatory.  

		The facts and the law in this case are now clear.  Consistent with the Commission’s decision in Richard Carlock v. The United Telephone Company of Pa., Docket No. F-00163617 (Order entered July 14, 1993), the Complainant in this case has now had the opportunity to be heard orally, and a sufficient record has been developed.  Those facts missing from or unclear in the original Motion for Summary Judgment have been explained.

		The Complaint had its genesis, at least in part, from the fact that Complainant does not want to pay for equipment that has not been installed.  And as of the date of the hearing in this case, smart meters had not been deployed in Penn Power’s service territory.  N.T. at 10.  However, there is no “opt out” provision in Penn Power’s Smart Meter Plan and Penn Power has been authorized by the Commission to charge customers for smart meters.  This is the essential fact: Penn Power received Commission approval in the Smart Meter Plan Order to bill customers for smart meters from August 1, 2010 onward.  Penn Power Exhibit No. 1.  Consistent with Section 1303 of the Public Utility Code, 66 Pa. C.S. § 1303, a utility's lawful rates are the rates specified in that utility's tariff.  Bell Telephone Company of Pennsylvania v. Pa. Public Utility Commission, 53 Pa. Cmwlth. Ct. 241, 417 A.2d 827 (1980).  A public utility is entitled to full payment for service provided to customers, and all customers are obligated to pay for the utility service provided to them.  Pa. P.U.C. v. Equitable Gas Company, 73 PA PUC 301, 330-335 (1990).  Electric service to the Complainant includes the installation and use of a smart meter consistent with the schedule approved by the Commission.  Though Complainant objects to this service and has no wish to pay for it, the service and its associated rate is lawful.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter of, and parties to, this case.

		2.	A Motion for Summary Judgment may be granted in cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law. 52 Pa. Code § 5.102(d)(1).

		3.	A utility's lawful rates are the rates specified in that utility's tariff.  Bell Telephone Company of Pennsylvania v. Pa. Public Utility Commission, 53 Pa. Cmwlth. Ct. 241, 417 A.2d 827 (1980).

		4.	A public utility is entitled to full payment for service provided to customers, and all customers are obligated to pay for the utility service provided to them.  Pa. P.U.C. v. Equitable Gas Company, 73 PA PUC 301, 330-335 (1990).

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Order Denying the Motion for Summary Judgment at Docket No. C-2012-2281317 on September 19, 2012, is rescinded.

		2. 	That the Motion for Summary Judgment filed by Pennsylvania Power Company at Docket No. C-2012-2281317 on April 25, 2012, is granted.

		3.	That the Complaint filed by Connie McRoberts on December 22, 2011, against Pennsylvania Power Company at Docket No. C-2012-2281317 is hereby dismissed.

		4.	That this matter be marked closed.
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