BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tyrone Gibbs, FS-7093				:
							:
	v.						:	Docket No. C-2013-2358084
							:
Global Tel Link Corporation				:



ORDER REGARDING COMPLAINANT’S 
MOTION TO OPEN DISCOVERY

I.	BACKGROUND

		On February 10, 2014, I received a copy of a Motion to Open Discovery, dated January 20, 2014, in this matter.  Due to the delay in receipt of this Complainant’s Motion, I allowed the Respondent twenty (20) days from February 10, 2014, or until Monday, March 3, 2014, to respond.  See, 52 Pa. Code § 5.103(b).  This Motion is actually a request for reconsideration of a ruling I made at the January 15, 2014, hearing, in which I denied Complainant’s request for discovery to have Respondent provide an Excel spreadsheet regarding the number of trouble tickets for dropped calls at Graterford from January 2010 to the present.  Tr. 185-189, 255.  

		On March 3, 2014, Respondent’s counsel filed an Answer which objected to the reopening of discovery for the document requested by Complainant.

		Complainant’s Motion to Open Discovery is now before me for a ruling.  For the reasons set forth below, I will deny a reopening of discovery but direct Respondent to supply a copy of the one-page Excel spreadsheet referenced by Respondent’s witness Thomas Fulton at the January 15, 2014, hearing.  Respondent will also be directed to supply any code necessary to interpret the document, and any necessary correction to the information of record based upon further review of this document.  The March 20, 2014, hearing will be cancelled to allow for the provision of this one-page spreadsheet to me and to the Complainant.  Respondent will be requested to inform me of the necessary time to supply this exhibit, and the hearing will be rescheduled accordingly.  Respondent must have Mr. Fulton available to answer questions at the further hearing regarding this document, as necessary. 
 
II.	DISCUSSION

		In his Motion to Reopen Discovery, Complainant requested that discovery be reopened in the interests of justice and with liberal construction of the discovery regulations, as permitted by 52 Pa.Code § 1.2.  Specifically, Complainant requested an opportunity to review the one-page Excel spreadsheet referenced by Mr. Fulton during his cross-examination, which apparently contained summaries of the Graterford trouble tickets from January 2010 to the present.  Complainant noted that Mr. Fulton had “guesstimated” the number of trouble tickets related to dropped calls from this time period based on a quick scan.  In light of the crucial nature of this testimony, Complainant argued that the record should not be based upon “guesstimates,” and that this document must be made available.  

		In its Answer, Respondent objected to the reopening of discovery at this late date.  Respondent asserted that multiple prior requests by the Complainant for additional information had been made and properly denied by the presiding officer.  It argued that the information now sought is the type of information that should have been requested by the Complainant many months ago in the course of discovery and submitted as an exhibit.  It characterized Complainant’s Motion as containing misstatements of the record and unverifiable assertions, and that, for all these reasons, it should be denied. 

		As stated above, I have previously denied Complainant’s request for additional discovery, based on the untimeliness of the request.  Tr. 255.  However, upon further consideration and in light of Complainant’s written Motion, I will again deny the request to reopen discovery but require Respondent to supply a copy of the one-page Excel spreadsheet referenced during cross-examination as an exhibit (GTL Exhibit 6).  While Respondent is correct that the request to reopen discovery has not been justified, the fact remains that Mr. Fulton testified on the record that he was referring to this one-page spreadsheet while responding to Complainant’s cross-examination.  If this had been an in-person hearing rather than telephonic, there is no question that Complainant would have been entitled to examine the document to which Mr. Fulton was referring as a witness, and it would have occurred during the hearing.  I have never to my knowledge denied a request by an opposing party to review a document, when the witness actually refers to a document during the hearing, and has a copy in his hand during the questioning.  To do so could be considered a violation of due process.  It is also important for the parties to verify the correctness of the guesstimated information now on the record.  This document will be supplied under the authority of 52 Pa.Code § 5.404, which permits a presiding officer to require further evidence by a party.
  
		In addition to provision of this document, Respondent will be directed to supply any code required for interpretation and any necessary correction to Mr. Fulton’s record response as to how many trouble tickets at Graterford were related to dropped calls from January 2010 to the present.  The record currently reflects that three (3) trouble tickets were related to dropped calls, but this is based on a quick scan of the document by the witness.  Furthermore, Mr. Fulton will be required to be available for any questioning as to this exhibit.

		Respondent will be required to inform me within one (1) week, or no later than March 11, 2014, as to how much time will be needed to supply GTL Exhibit 6 to me and to Complainant, with the information required by this Order.  Based on that response, I will issue a subsequent Order setting forth the time period for compliance, and will also use that information for scheduling a further hearing to complete the record in this matter.  The hearing now scheduled for March 20, 2014, will be cancelled at this time, and will be rescheduled after the exhibit is supplied.                   



III.	ORDERING PARAGRAPHS


THEREFORE,

IT IS ORDERED:

		1.	That Complainant’s Motion to Reopen Discovery is denied as untimely; however, Respondent is required to supply to the presiding officer (3 copies) and the Complainant, the Excel spreadsheet referenced during the hearing by Respondent’s witness Thomas Fulton, as GTL Exhibit 6.  

		2.	That GTL Exhibit 6 shall contain information as to the number of trouble tickets for dropped calls at Graterford from January 2010 to the present, and any codes that are required for interpretation of the document.  In addition, Respondent shall review this document and provide any correction necessary so that the record accurately sets forth the number of trouble tickets related to dropped calls.
 
		3.	That Respondent’s sponsoring witness Thomas Fulton shall be available at the further hearing in this matter to respond to questions regarding GTL Exhibit 6.

		4.	That on or before March 11, 2014, Respondent shall inform me as to the length of time necessary to prepare the required GTL Exhibit 6.

		5.	That to allow sufficient time for the preparation, service, and review of GTL Exhibit 6, the hearing now scheduled for March 20, 2014, is cancelled, and will be rescheduled after the provision of GTL Exhibit 6.

		6.	That the parties will be notified via letter of the day, date and time of the rescheduled telephonic hearing in this matter.



		7.	That the parties shall endeavor to complete the record at the next scheduled hearing so that briefing can be scheduled and the record can close for a decision. 


Dated:  March 4, 2014				___________________________________
							Kandace F. Melillo
							Administrative Law Judge
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