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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Sporty Smith, on behalf of Betty Ricks (Complainant)[footnoteRef:1] on December 9, 2013, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero issued herein on November 18, 2013.  PECO Energy Company (PECO or Company) filed Reply Exceptions on January 29, 2014.[footnoteRef:2]  For the following reasons, we will deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision and dismiss the Complaint. [1: 		The Complaint herein was originally filed by Betty Ricks and her son, Sporty Smith.  In the instant Initial Decision, ALJ Vero ordered that Sporty Smith be removed as a complainant in this proceeding, due to his lack of standing to bring the Complaint.  I.D. at 23.  Additionally, the ALJ amended the caption from Betty Ricks and Sporty Smith v. PECO Energy Company to Betty Ricks v. PECO Energy Company.  Id. at 24.  ]  [2: 		Exceptions were due on December 8, 2013, which fell on a Sunday.  Pursuant to Regulation 1.12(a), 52 Pa. Code § 1.12(a), the time period for filing the Exceptions was extended to the next day, which was December 9, 2013.  Reply Exceptions were due ten days after the receipt date when the Exceptions were due, or by December 19, 2013.  The Commission received the instant Reply Exceptions on January 29, 2014.  PECO stated that, as of the date it filed its Reply Exceptions, no copy of the Complainant’s Exceptions had been served on it by either the Complainant or by the Commission.  R. Exc. at 1.  We note that the Certificate of Service accompanying the Exceptions had the wrong address for PECO, specifically, the wrong zip code.  Accordingly, to ensure the just, speedy and inexpensive determination of this matter, 52 Pa. Code § 1.2(a), we will consider PECO’s Reply Exceptions.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On August 15, 2012, the Complainant and her son, Sporty Smith, filed a Formal Complaint against PECO alleging that they have repeatedly complained that PECO’s billing is incorrect, that they have asked it to check the meter and the system, and that it has refused to address these issues.  They also alleged that there was an issue with master metering.  As relief, Ms. Ricks and Mr. Smith requested that they be enrolled in PECO’s customer assistance program (CAP), that they receive a reasonable payment arrangement and that PECO correct their bills. 

On August 31, 2012, PECO filed an Answer and New Matter, denying the allegations.  On the same date, PECO also filed Preliminary Objections to the Complaint, arguing that, with the exception of the issue of whether the Complainants should be enrolled in CAP, the remaining issues raised in the Complaint were barred by the doctrine of res judicata, having already been litigated in two previously filed formal complaints at Docket Nos. F-2008-2059928 and F‑2008-2060646.  Those two dockets were consolidated, and an Initial Decision was issued by ALJ Darlene D. Heep on April 20, 2012.  The Commission adopted the ALJ’s Initial Decision in a Final Order dated June 1, 2012.[footnoteRef:3]   [3: 		The Initial Decision in the consolidated cases was issued by ALJ Heep under the caption Sporty Smith v. PECO Energy Company, at Docket No. 
F‑2008-2059928 (Sporty Smith v. PECO).  In her Initial Decision, ALJ Heep ordered as follows:  (1) that the relief requested in the Complaint be granted, in part, and denied, in part; (2) that PECO credit Sporty Smith for late charges assessed for June and July 2007; (3) that the Complaint be denied in all other respects; and (4) that the case be marked closed.  Id. at 18. 	 ] 


		On October 15, 2012, ALJ Susan D. Colwell issued an Order which granted PECO’s Preliminary Objections and dismissed all the claims of Ms. Ricks and Mr. Smith as barred by res judicata, with the exception of one issue, namely, whether Ms. Ricks and Mr. Smith should be enrolled in CAP.  This sole issue was remanded for the Parties to set a resolution conference by Order dated October 22, 2012.  The Parties were unable to set a resolution conference.  Thereupon, PECO requested that the matter be scheduled for hearing and the case was assigned to ALJ Vero. 

		On February 23, 2013, ALJ Vero issued an Order overturning ALJ Colwell’s Order of October 15, 2012.  ALJ Vero’s Order also reinstated the claims of faulty meter and incorrect billing.

After the Complainants attended several initial hearings, a further hearing was held before ALJ Vero on July 29, 2013.  The Complainants appeared pro se and PECO was represented by counsel.  Prior to that date, on July 5, 2013, the ALJ had received, inter alia, a valid and properly executed power of attorney from Mr. Smith. 

At the July 29, 2013 hearing, as she had at prior hearings, the customer of record, Ms. Ricks, refused to testify or answer any questions, and even expressed a desire to withdraw from the Complaint.  Mr. Smith purported to act as his mother’s attorney and attempted to cross-examine PECO’s witnesses.  PECO objected to Mr. Smith acting as an attorney as he is not a licensed attorney admitted to practice law in any state.  Additionally, PECO argued that Mr. Smith had no standing to participate as a Complainant because he did not live at the service address at issue.

Upon review of the record and the documents received from Mr. Smith, the ALJ found that Mr. Smith lacked standing to bring the Complaint against PECO.  The ALJ thereupon asked Ms. Ricks whether she preferred to proceed with the case as the sole Complainant and present Mr. Smith as a witness or, as an alternative, to have Mr. Smith proceed with the case through her power of attorney.  When Ms. Ricks refused to answer the ALJ’s question, the ALJ concluded that the refusal constituted a willful failure to prosecute the Complaint and dismissed the case. 

The record in this matter closed on August 9, 2013.  In her Initial Decision, issued on November 18, 2013, ALJ Vero concluded that the Complainant had failed to carry her burden of proof that she is entitled to the relief she was seeking from the Commission.  Conclusion of Law No. 13; I.D. at 23.  As recounted supra, the ALJ construed Ms. Ricks’ actions as a willful refusal to proceed with the hearing and a failure to prosecute the Complaint.  Consequently, the ALJ recommended that the Complaint be dismissed with prejudice.  Ordering Paragraph No. 3; I.D. at 24.

Exceptions and Reply Exceptions were filed as above noted.

Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  
University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  
In her Initial Decision, ALJ Vero reached eighteen Findings of Fact, I.D. at 10-11, and thirteen Conclusions of Law, id. at 21-23.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the customer shifts to the company.  If the evidence presented by the company is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the company.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

		Administrative agencies, like the Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993). 

[bookmark: 5.245.]Finally, Section 5.245(a) and (c) of our Regulations, 52 Pa. Code § 5.245 (a) and (c), provide as follows:

§ 5.245. Failure to appear, proceed or maintain order in proceedings.

(a) After being notified, a party who fails to be represented at a scheduled conference or hearing in a proceeding will:
 
(1) Be deemed to have waived the opportunity to participate in the conference or hearing.
 
(2) Not be permitted thereafter to reopen the disposition of a matter accomplished at the conference or hearing.

(3) Not be permitted to recall witnesses who were excused for further examination. 
*	*	* 

 (c)  If the Commission or the presiding officer finds, after notice and opportunity for hearing, that the actions of a party, including an intervenor, in a proceeding obstruct the orderly conduct of the proceeding and are inimical to the public interest, the Commission or the presiding officer may take appropriate action, including dismissal of the complaint, application, or petition, if the action is that of complainant, applicant, or petitioner.


Administrative Law Judge’s Initial Decision

The instant Complaint was filed jointly by Sporty Smith and Betty Ricks.  Ms. Ricks is the ratepayer of record with PECO for electric service at the pertinent service address.  I.D. at 12.  However, at the hearings held herein, Ms. Ricks refused to testify or to be cross-examined, and even expressed a desire to withdraw from the Complaint.  Tr. at 71, 129, 130.  Mr. Smith testified at the initial hearing, but he refused to divulge the address where he resided.  Tr. at 72, 138.

Based on her review of the evidence, the ALJ concluded that Mr. Smith failed to prove that he currently resides, or has resided, at the pertinent service address during the period January 2011 to the present.  I.D. at 16.  The ALJ continued that, since Mr. Smith is not the ratepayer of record for the pertinent service address, he lacks standing to bring the instant Complaint against PECO.  Id.  The ALJ therefore directed that the caption of the case be amended to reflect Betty Ricks as the sole Complainant in the matter.  The ALJ communicated her ruling on Mr. Smith’s lack of standing to qualify as a complainant in this matter at the hearing held on July 29, 2013. 

Mr. Smith, pursuant to the ALJ’s ruling dated June 10, 2013, was permitted to submit an executed power of attorney.  The ALJ ruled that Mr. Smith’s power of attorney was valid and properly executed.  Tr. at 332; I.D. at 17.  However, since the ALJ had ruled that Mr. Smith did not qualify to be a Complainant in this proceeding, she presented Ms. Ricks with two options, as follows:  (1) to proceed with the case as sole Complainant and present Mr. Smith as a witness; or (2) to have Mr. Smith proceed with the case through her power of attorney. 

The ALJ instructed Ms. Ricks that if she were to choose the former option, she could represent herself and prosecute her Complaint.  I.D. at 17.  However, continued the ALJ, if Ms. Ricks were to choose the latter option, the ALJ would allow Mr. Smith to testify in support of the Complaint on facts of which he had first-hand knowledge.  Id.  The ALJ stated that Mr. Smith would not be allowed, however, to conduct cross-examination, make motions or objections, or engage in any other activity that would constitute the unlawful practice of law.  Mr. Smith objected to the ALJ’s ruling and Ms. Ricks joined in his objections.  Tr. at 336, 340; I.D. at 17.  

Thereupon, the ALJ asked Ms. Ricks, as the sole remaining Complainant in this matter to decide on one of the two options.  Tr. at 333-334; I.D. at 20.  The ALJ stated that Ms. Ricks, however, persistently refused to make a choice based on the options that had been presented to her.  I.D. at 20.  Accordingly, the proceedings came to a standstill, and the ALJ dismissed the Complaint with prejudice, based on Ms. Ricks’ failure to prosecute.  52 Pa. Code § 5.245 (a) and (c), supra; I.D. at 21. 
	
Disposition

In this case, Ms. Ricks and Mr. Smith apparently are confused about the meaning of the valid “power of attorney” obtained by Mr. Smith to act on Ms. Ricks’ behalf.  They apparently believe this document permits Mr. Smith to act as Ms. Ricks’ attorney.  This is not so.

As noted by ALJ Vero, the constitution of the Commonwealth has exclusively granted the Supreme Court of Pennsylvania the power to regulate the practice of law before all the courts in Pennsylvania.  I.D. at 17.  The ALJ further observed that, while the rules and laws proscribing the unauthorized practice of law are clear, defining the abstract boundaries of the “practice of law” would be an elusive, complex task, “more likely to invite criticism than to achieve clarity.”  Id. at 18 (quoting Shortz v. Farrell, 465 Pa. 104, 348 A.2d 376 (1975)).   However, continued the ALJ, by whatever standard or definition, the in-court representation of another, a paradigmatic function of the attorney-at-law, amounts to the “practice of law” in the Commonwealth.  I.D. at 18, citing Kohlman v. Western Pennsylvania Hospital, 652 A.2d 849 (Pa. Super. 1994).  

ALJ Vero added:

20 Pa.C.S. §§ 5602 and 5603, do not empower an individual who is not licensed as an attorney-at-law to practice law in Pennsylvania.  To construe the probate code so as to permit a non-attorney to appear and represent a principal in a court of record would be to permit the licensing and admission requirements to be circumvented.  In addition, such an interpretation would effectively abrogate the judicial code’s prohibition against the unlicensed practice of law.  42 Pa.C.S. § 2524 (Supp. 1994).  The potential problems created by the use of the power of attorney as a means of encouraging the unauthorized practice of law are obvious.  Of course, if the principal wishes to proceed pro se, he or she may do so.  However, the power of attorney cannot be used as a device to license laypersons to act as an attorney-at-law.  See Kohlman v. Western Pennsylvania Hospital, 652 A.2d 849 (Pa. Super. 1994).

The powers listed in 20 Pa.C.S. §§ 5602 and 5603 are best characterized as authorizing the agent to act as the client in an attorney-client relationship, with respect to probate and administrative matters.  20 Pa.C.S. § 5603(s)(1) authorizes the agent/attorney-in-fact to make decisions and undertake actions that are within the traditional province of a client.  For example, the decisions whether to prosecute, defend, settle, or arbitrate a claim belong to the client, not to the attorney.  The agent, therefore, while lacking authority to litigate pro se in his or her principal’s stead, creates and controls the attorney-client relationship as fully as if he or she were the principal.  The attorney-in-fact may, of course, personally engage in all activities authorized under sections 5602 and 5603 that do not constitute the unauthorized practice of law.  See Kohlman v. Western Pennsylvania Hospital, 652 A.2d 849 (Pa. Super. 1994).

I.D. at 19.  

We concur.  Accordingly we conclude that the ALJ properly refused to allow Mr. Smith to represent Ms. Ricks in the pertinent hearing.

		As discussed above, Mr. Smith filed Exceptions to the Initial Decision on behalf of Ms. Ricks in the form of a letter.  Mr. Smith is not authorized to file Exceptions on behalf of Ms. Ricks.  Our Regulations permit individuals to represent themselves, but, if they choose to be represented by another in an adversarial proceeding such as this, the representative must be an attorney or a certified legal intern.  52 Pa. Code §§ 1.21 and 1.22.  Mr. Smith is neither.  

In Cars R Us c/o Holman Copeland v. PGW, Docket No. C‑2008-2033437 (Order entered February 4, 2010), the Commission held that a corporate officer could not file Exceptions on behalf of the corporation, on the grounds that the corporate officer was not an attorney.  Similarly here, Mr. Smith is not a licensed attorney and cannot properly act as his mother’s attorney by filing Exceptions in an adversarial proceeding.  We will therefore deny the Exceptions on the ground they were improperly filed.  

Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision and dismiss the Complaint, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions filed on December 9, 2013, by Sporty Smith on behalf of Betty Ricks, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Eranda Vero, issued on November 18, 2013, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Betty Ricks, at Docket No. C‑2012-2321440, against PECO Energy Company is dismissed with prejudice.

4. That this proceeding be marked closed.

[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary
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