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OPINION AND ORDER


BY THE COMMISSION:


		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Settlement Agreement (Settlement) filed on January 13, 2014, by the Commission’s Bureau of Investigation and Enforcement (I&E) and 903 Rentals, Inc. (Respondent) (together, Parties).  The Parties included a Joint Statement in Support of the Settlement within the Settlement.  The Parties submit that the proposed Settlement is consistent with the Commission’s Policy Statement at 52 Pa. Code § 69.1201, Factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations—statement of policy (Policy Statement).  Settlement at 3.  

History of the Proceeding

The Commission first issued the Respondent a Certificate of Public Convenience on May 17, 2007, at Docket No. A-00123351.  The Company is certificated for limousine, taxi, group, and airport transport services.  On July 1, 2013, I&E’s Motor Carrier Enforcement division conducted an annual taxi carrier vehicle inspection on the Respondent’s vehicles.  During the inspection, the inspecting officer noted that consumer information decals were absent from one vehicle and that no criminal record had been obtained for one driver, both in contravention of Commission Regulations.  On August 14, 2013, the Commission served the Respondent with a Complaint, prepared by I&E, which recommended a $300 fine.  On September 3, 2013, the Respondent filed an Answer, which requested that either a written warning be issued or a lesser fine be imposed.  

The Parties entered into negotiations and agreed to resolve the Complaint in accordance with the Commission’s policy to promote settlements at 52 Pa. Code § 5.231.  The Parties filed the instant Settlement on January 13, 2014. 

Background

Pursuant to 52 Pa. Code § 29.318, taxicabs must display a Commission issued complaint decal on the inside of the right rear window of the vehicle.  Additionally, pursuant to 52 Pa. Code § 29.505(a), a common carrier must obtain and review a criminal history record for its drivers before permitting them to operate a vehicle.  Based on its inspection, I&E determined that the Respondent had violated these two provisions. 
Had the matter been litigated, I&E would have alleged that the Respondent violated 52 Pa. Code §§ 29.318 and 29.505(a) by failing to obtain the required criminal record and by failing to display the required decal.  The Respondent does not admit to any of the allegations.  While I&E has conducted an investigation, there has been no evidentiary hearing before any tribunal and no sworn testimony has been taken.  Settlement at 7.  

Terms of the Settlement

Pursuant to the proposed Settlement, I&E will withdraw its allegation regarding the missing decal and the Respondent will pay a civil penalty in the amount of $150 for failure to conduct a criminal background check.  The Respondent also agrees to comply with the Public Utility Code and the Commission’s Regulations and Orders in the future.  Settlement at 2-3.  

In the Settlement, the Parties aver that the alleged violations were not willful but rather, were oversights by the Company.  Both violations were remedied by the Respondent immediately.  Settlement at 4-5.  The Parties submit that the Settlement is equitable and that the agreed upon civil penalty is sufficient to deter the Respondent from future violations.  Id. at 6.  I&E agrees to forbear from prosecuting any formal complaint relating to the allegations that are the subject of the proposed Settlement.  Id. at 3.  The proposed Settlement resolves the asserted claims without prejudice to any position which any party may adopt during any subsequent proceeding of whatever nature.  The Settlement is conditioned upon the Commission’s approval without modification of any of the terms or conditions.  If the Commission does not approve the proposed Settlement, or if it makes any modifications, either Party may elect to withdraw.  Id. at 7-8.



Discussion

Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission’s policy to promote settlements.  The Commission must review proposed settlements to determine whether the terms are in the public interest.  Pa. PUC v. Philadelphia Gas Works, Docket No. M-00031768 (Order entered January 7, 2004).

We begin by noting that the Settlement was signed by the Vice President of the Respondent; no attorney has entered an appearance on behalf of the Respondent.  We find the Settlement was properly executed by an officer of the Respondent.  Our Regulations provide that a pleading, submittal, or other document filed with the Commission must be signed by an authorized attorney or, if the entity is a corporation, by an officer of the corporation.  52 Pa. Code § 1.35(b).  See also, Pa. PUC v. Harrisburg City Cab, Inc., Docket No. C-2010-2140062 (Order Entered August 23, 2010).  

We next address the question of whether there has been a violation of our Regulations requiring a corporation to be represented by counsel in an adversarial proceeding.[footnoteRef:1]  52 Pa. Code §§ 1.21 through 1.23.  The record does not indicate who drafted the Settlement; it is possible that the instrument was drafted by the attorney from I&E.  Understanding the Settlement does not require specialized knowledge of the law.  It would be easily comprehended by a layperson, particularly a layperson familiar with the taxicab business.  The Settlement was submitted to the Commission by the attorney for I&E.   [1: 	 	We have previously held that a proceeding does not become adversarial until an Answer is filed.  James and Judith Simon v. Franklin Water Company, Docket No. C-00956589 (Order entered January 29, 1996).] 


These facts distinguish this case from cases such as New Fizon Catering, Inc. v. PECO Energy Company, Docket Nos. C-2008-2065498 and C-2008-2079076 (Order entered June 24, 2009), and LeStat Corp. v. Pennsylvania Power and Light Co., Docket No. C-00946284 (Order entered August 30, 1995), in which a corporate officer attempted to represent the corporation in a hearing.  Similarly, these facts distinguish this case from cases such as Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437 (Order entered February 4, 2010), in which a corporate officer attempted to file Exceptions in a Commission proceeding on behalf of the corporation.  Based on the record in this case, we see no reason to conclude that the Respondent violated our Regulations requiring attorney representation of a corporation in adversarial Commission proceedings.   

After a review of the terms of the Settlement, we find that the Settlement is in the public interest.  The Commission has promulgated a Policy Statement at 52 Pa. Code § 69.1201 that sets forth ten factors that we may consider in evaluating whether a fine for violating a Commission order, regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest.  The Policy Statement sets forth the guidelines we use when determining whether, and to what extent, a civil penalty is warranted.  In this case, application of these guidelines supports approval of the Settlement as filed.

The first factor to consider is whether the alleged violations were of a serious nature or whether they were less egregious, such as administrative or technical errors.  Here, the alleged violations involved a missing decal and the failure to obtain a criminal background check on a driver.  Both alleged violations were remedied promptly by the Respondent and the Parties represent that the actions appeared to be technical oversights; not willful fraud or misrepresentation.  Settlement at 5.  We agree that the alleged violations were not of a serious nature.

The second factor is whether the resulting consequences of the conduct were of a serious nature, such as personal injury or property damage.  There is no indication that any serious consequences resulted from the Respondent’s conduct and both alleged violations were promptly remedied.

The third factor is whether the conduct at issue was deemed intentional or negligent. This factor does not apply to the present case as this proceeding is a settled matter.

The fourth factor is whether the utility made efforts to modify internal practices and procedures to address the conduct and prevent similar conduct, and the amount of time it took for the implementation of these measures.  Here, the Respondent promptly took appropriate corrective action and there is no indication that similar conduct will occur in the future. Settlement at 5.  

The fifth factor is the number of customers affected.  According to the Parties, no customers were affected.  Settlement at 5. 

The sixth factor is a consideration of the compliance history of the Respondent.  The Respondent was fined $100 in May 2010 because its driver was not in possession of a valid medical card, and again in February 2013for failure to display its Certificate of Public Convenience number on each side of one of its vehicles. [footnoteRef:2]  Noting that the Respondent has only been twice fined for minor violations, I&E considers the company’s compliance history to be very good.  Settlement at 6.  We agree that this compliance history does not warrant a serious penalty in the instant proceeding. [2: 	 	In both instances, the Commission’s prosecutory staff filed complaints which were not contested.  903 Rentals paid the requested fines in May 2010, at docket number C‑2010-2144477, and in February 2013, at docket number C-2013-2342748.] 


The seventh factor is whether the regulated entity cooperated with the Commission’s investigation.  Here, the Respondent has cooperated throughout all phases of the proceeding.  Settlement at 6.

The eighth factor is the amount of the civil penalty necessary to deter future violations, with consideration of the size of the utility.  The Parties submit that a civil penalty in the amount of $150 is sufficient to deter violations in the future.  Settlement at 6.  We agree that, on the record before us, a civil penalty of $150 is an appropriate amount to deter future violations.

The ninth factor is a consideration of past Commission decisions in similar situations.  We agree with the Parties that, when all relevant factors are taken into consideration, this Settlement is consistent with past Commission actions.

Finally, the tenth factor is other relevant factors.  In this case, we are not aware of any other relevant factors.

Conclusion

		It is the Commission's policy to promote settlements.  52 Pa. Code § 5.231. The Parties herein have provided the Commission with sufficient information upon which to consider thoroughly the terms of the instant Settlement.  The Settlement effectively addresses the issues which arose during the course of this proceeding and avoids the expense of litigation and the possibility of appeals.  Accordingly, we find that the proposed Settlement entered into between I&E and the Respondent is in the public interest, complies with our Policy Statement, and merits approval; THEREFORE,

		IT IS ORDERED:

		1.	That the Settlement Agreement entered into between the Commission’s Bureau of Investigation and Enforcement and 903 Rentals, Inc., filed on January 13, 2014, which resolves the above-captioned Complaint, is approved.

		2.	That 903 Rentals, Inc. shall pay a civil penalty of $150, within twenty days from the entry date of this Opinion and Order, by sending a certified check or money order payable to “Commonwealth of Pennsylvania” to: 

Secretary
Pennsylvania Public Utility Commission
		P.O. Box 3265
		Harrisburg, PA 17105-3265

3.	That 903 Rentals, Inc. shall cease and desist from any further violations of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., or this Commission's Regulations, 52 Pa. Code §§ 1.1, et seq., or Orders.

4.	That a copy of this Opinion and Order shall be served on the Bureau of Technical Utility Services, motor carrier enforcement division, to monitor compliance with the provisions set forth above.

5.	That a copy of this Opinion and Order shall be served on the Office of Administrative Services, Financial and Assessment Section.

6.	That upon payment of the civil penalty assessed herein, the Secretary shall mark this docket as closed.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)
ORDER ADOPTED:  March 6, 2014
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